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BBEJAEHUE

AKTyanbHOCTh WCCIIEIOBAHHUS IIPaBOBOTO MOJI0KEHUSA CTOPOH
B IpakJIaHCKOM TpoIecce 00YCIIOBIICHA CIIEIYIOIUMHI 00CTOATEIbCTBAMU.

OrpomHO€ 3Ha4YeHHWE B CTAHOBJIEHHWHM MPABOBOTO TOCYAAapCTBA HapIAy
C 3aKOHOJIATEJIbHOW M HCHOJHUTENIbHOW, UMeeT cyneOHas BiacTh. I[lpaBocymue
M0 TPAXKIAHCKUM JEJaM HaleJIeHO, B TMEPBYK OYEpelb, Ha BBINOJIHEHUE
MpaBo3alIUTHRIX  (QyHKIMI. [apantupoBanHoe crarbedt 46 KoncTuTynuu
Poccuiickoit @eneparuy MpaBo KaXKAOTO Ha CyAeOHYIO 3allUTy HAXOJIUT CBOE
OTpaXXEHHWE B  TpaxkJaHCKom  mpouecce, CamMol  pacnpoCTpaHEHHOU
IOPUCIUKIIMOHHON (POpPMON 3alIUThl HAPYIIEHHBIX T'Pa)KJAHCKUX MPaB SIBISIETCS
HMCKOBOE MPOM3BOJACTBO. [ TaBHBIMU JIMIIAMH, YYaCTBYIOLIMMH B JI€JI€, B pPaMKax
MCKOBOT'O MPOU3BOJICTBA, SABJISIIOTCSI CTOPOHBI — UCTEN U OTBETYMK. OHU 3aHUMAIOT
oco0oe MecTo cpefiu CyObEKTOB I'PaKIaHCKOIO MPOLECCYATbHOIO MPaBa, B LIEJIOM.

OTMeTuM, 4YTO COBPEMEHHOE TPa)KJaHCKOE CYIOMPOU3BOJICTBO MEPEILIO
K COCTSA3aTEIbHONM MOJENIH CYAONPOU3BOJCTBA, YTO OOYCIOBWIO YBEIUYEHUE
KOJINYECTBA U YCJIOXKHEHHUS JIe]l B cyAax Poccum, cokpanieHne akTUBHOCTU CyJa
npu  cobupanuu  1oka3aTenbcTB. COOTBETCTBEHHO,  JIOKa3aTeIbCTBEHHAS
AKTUBHOCTBH CTOPOH yBEJINYMJIACH.

[IpaBoBOE MOJIOKEHUE ITUX JIMI] KAK YYACTHHUKOB CHOPHBIX MAaTEPUATIBHBIX
MPABOOTHOIICHU OYE€Hb Pa3HOOOpPA3HO; KPYyr HMX NPOLECCYalTbHBIX TMpPaB H
00s13aHHOCTEH , HA0OOPOT, OJUHAKOB TPAKTUYECKHU 10 BCEM TPAKIAHCKUM JIEJIaM.
Ho »Tm mpaBa um 00s3aHHOCTH JOJDKHBI OBITh HEOOXOIUMBI W JOCTATOYHBI
B YCJIOBHUSIX YCIOXHSIOWENHCS HOPUAUYECKOW MPAKTUKHU ISl peaiM3alud 3a71ay
IPaXKIaHCKOTO CYAONPOU3BOICTBA.

Bo3pocmieii  caMOCTOSAITENIBHOCTA M aKTUBHOCTH  CTOPOH  JIOJDKHO
COOTBETCTBOBAThH aJICKBAaTHOE, IMO3BOJISIONIEE B IOJHOM MEpE 3allUTUTh CBOU

MHTEPECHI, IPABOBOE PETYIHPOBAHHUE.



O0BexkTOM BKP SBIISIOTCS TPaXXIaHCKHUE MPOLIECCYAIIbHBIE
MPAaBOOTHOILIECHUS, CKJIAJBIBAIOIIMECS MO TMOBOAY pealu3alMd NpaB H
00s13aHHOCTE CTOPOH B IPaXKIaHCKOM IPOIIECCE.

[Tpenmer BKP — HOpMBI mpaBa, peryaupyoomue yKa3aHHbIE OTHOIIEHUS, U
MPaKTUKa UX TPUMEHEHHUS.

[lensto BKP sBnsiercss ucciegoBaHue MPaBOBOTO TMOJIOXKEHHUS CTOPOH
B TPaXXJAHCKOM TIpPOLIECCE, BBISBICHUE MPOOJIEM MPABOBOTO PEryJIHPOBAHUS
B JIAaHHOW 00JIACTH M MPEAJIOKEHUE IMyTEeH X PEIICHUSI.

JInst 1OCTHKEHUs TOCTaBJIECHHOW IIeJIM, HEOOXOJUMO PELIUTh CIEAYIOIIUE
3a7a4u:

— PpACKpBITH IIOHSATHE CTOPOH B TpakJAaHCKOM mpouecce Poccuiickon
denepanuu;

— OXapaKkTepu30BaTh IMOHATHE, COJAEPKAHWUE M 3HAYCHHE TPaXTAHCKOU
MpOLIECCYaIbHOM  MPAaBOCMOCOOHOCTH M TPAXKIAHCKON  mpoueccyalbHOU
JIeeCIOCOOHOCTH;

— MPOAHAIM3UPOBATH OOIINE U CIIeNMAIbHbBIE MpaBa U 00SI3aHHOCTH CTOPOH
B IPaXJaHCKOM IPOLIECCE;

— PaccMOTPETh OTHAENIBbHBIE T'PAXKIAHCKUE MPOLUECCYAIbHBIE OTHOLICHUS
C y4acTHEM CTOPOH, a HMMEHHO, IPOLECCYaJbHOE COYYacTHE, IMPOLECCYAIbHOE
MIPaBOIMPEEMCTBO, 3aMEHY HEHAJIJIEKAIIEr0 OTBETUHKA.

Pemienrie 5THMX 3amad  MO3BOJAUT OOOOIIUTH 3HAHHS O TPAXKIAHCKOM
CYIOTIPOM3BOJICTBE B II€JIOM W TIOMOXET B TMPEACTOSIICH MpPaKTUKEe paboThI
B chepe ropucIpyaeHITUH.

Teopetndeckass ocHOoBa  pabOTHl  TPEACTAaBICHAa  TPyJaMHU  TaKHX
OTEYECTBEHHBIX YueHbIX, Kak A.A. Bmaco, I'.JI. Ocokuna, /.M. UYeyor,
JLLA. I'pocs, u npyrux.

Merononorudeckass OCHOBa HCCIICIOBAaHUSI BKIIIOYAET TaKUe OOIEHAayYHbIC
M YaCTHOHAYYHbIE METOJbl KaK aHalu3 W CHUHTE3,: (HOPMaIbHO-JIOTHYECKUH,

a TAK)Ke METOJT U3yUeHHs U 000011eHUs Cy1IeOHON MTPAKTUKHU U JpyTHe.



HopmatuBHyro  ocHOBYy  HccienoBaHuss — coctaBwin  KoHcTUTyus
Poccuiickoit  ®emepammn ot 12 gmekabps 1993 r.', paxganckuii
npoueccyainbHbli kogekc Poccuiickoit @enepanuu ot 14.11.2002 Ne 138-D32
(manee no tekcty I'TIK P®), nHble 3aKOHBI U MO/I3aKOHHBIX AKThI.

Ilenp n 3amaum HCCIIENOBAHUA MPEIONPEACIWIA CTPYKTYPY BBITYCKHOTO
KBIM(PUKALMOHHOTO HcclieqoBaHus. Pabora cocTOMT M3 BBEAECHUS, JIBYX IJaB,
paszereHHbIX Ha maparpadbl, aHAIMTHUYECKOro pas3jena, MEeTOJHYECKOU

pazpabotku no teme BKP, 3akimrouenusi, Criucka UCroab30BaHHBIX HCTOUHUKOB.

! Poccuiickast razera. 1993. 25 nex.
2 CoOpanmue 3akoHonatenberBa PO, 2002. Ne 46. Cr. 4532.
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1. OBUIME TIOJIOXKEHUS O CTOPOHAX B TI'PAXJAHCKOM
[TPOLIECCE

1.1. IToHsiTHE CTOPOH B TPAXKJAHCKOM TIpoliecce

[loHsiTHSI CTOPOH, UCTIIA U OTBETYMKA HE CPOPMYIUPOBAHBI 3aKOHOAATENEM,
HO JIOCTaTOYHO NOJAPOOHO pa3paboTaHbl HA TEOPETUUECKOM ypoBHE. PaccMoTpum
IIOCJIEA0OBATENBHO CYIIECTBYIOIIHUE MOAXOABl K ONPEACIICHUIO MCTIA, a 3aTeM
OTBETYHKA.

B cootBercTBuM co cT.3 I'TIK P®, npaBoMm Ha oOpailieHre B CyJ 3a 3alIUTON
HAapyLIEHHOrO IpaBa WA OCHApMBAEMOr0 IpaBa, WIHA OXPAHAEMOIO0 3aKOHOM
MHTEpeca 00J1aIaeT BCAKOE 3aMHTEPECOBAHHOE JIMIIO.

CpenctBoM BO30YKI€HUSI HCKOBOTO MTPOU3BOJICTBA SIBISIETCS UCK.

Hck — BaxkHenmee MnpoueccyaabHOE CPEICTBO 3AIUTHl HAPYLIEHHOTO WU
OCIIOPEHHOIr0 TMpaBa, a ¢opma, B KOTOPOM MPOUCXOJIUT 3allUTa ATOrO MpaBa,
HA3bIBAETCS  HMCKOBOM (I)OpMoﬁl. Cnopuble  TpeOoBaHUS, MOJIEKAIINE
PAacCMOTPEHUIO B paMKax MpoueccyaibHON (HOPMBbI, HA3bIBAIOTCS UCKOBBIMU.

HckoBass ¢opma 3amuThl  sBISETCS  Haumbojiee  IPUCIOCOOJIEHHOU
JUISL IPABUJIBHOTO PACCMOTPEHUS U Pa3pEUICHUS] CIIOPOB C BBIHECEHUEM PEILICHUS.

CnopHoe MaTepualbHO-TIPAaBOBOE TpeOOBaHUE OJHOrO JMIAa K JpPyromy,
MOJUIEKAIEE PACCMOTPEHUI0 B  ONPEIACICHHOM IMPOLECCYalbHOM TMOPAJKE,
Ha3bIBaeTCsl UCKOM. MIMEHHO 0 MaTtepuanbHO-MPABOBOM TPeOOBAHMU OJHOTO JIUIA
K Apyromy, o0 HCKOBBIX TpeOOBaHHUSX HEOJHOKPATHO YKa3bIBa€TCS B 3aKOHE U
cyneOHOM mpakTuke. Tak, B HCKOBOM 3asBJICHUU JIOJDKHO OBITh YKa3aHO
TpeOOBaHUE UCTIA K OTBETYMKY,0TBETUMK BIIPABE NMPEABSIBUTH K UCTILY BCTPEUHBIH
uck. Ilpu npenbsBieHun TpeOOBaHUS HECKOJIBKUMHU HUCTLA WU K HECKOJIbKUM
OTBETYMKAM CY/AbSl BIOPABEBBIACIUTH OJIHO WM HECKOJBKO TpeOOBaHUI

B OTACJIBHOC ITPOU3BOACTBO.

! Bracos A.A. I'paxxnanckoe mporeccyanbHoe npaso. M., 2010. C. 84,
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HckoBoe 3asBIeHHE — Ba)XXHOE CPEACTBO BO3OYXKJEHHS Ipoilecca
0 KOHKpeTHOMY criopy. CorjiacHo 3aKOHY J1000€ 3aMHTEPECOBAHHOE JIUIIO MOXKET
oOpaTuThcsl B Cy[ 3a 3alIMTOM HAPYIIEHHOTO WJIM OCIOPEHHOro mnpama. Takoe
oOpallleHle U MPUHSITO HA3bIBATh MPEIbBICHUEM HCKA.

HckoBbie TpeOoBaHUSI — 3TO Takue TpeOOBaHUS, KOTJa MEXKIYy HCTIOM U
OTBETYMKOM BO3HUK CIOp B CBS3M C HapylIEHUEM WM OCHapUBaHUEM
CyOBEKTUBHOTO MpaBa U CTOPOHBI HE pa3pelIniv ero 0e3 BMellaTelabCTBa Cya,
a mepeJany Ha €ro paCCMOTPEHUE U Pa3peIlCHHE.

JIro0oe oOpaiiienrie B CyJ ¢ UCKOM JIOJKHO COMPOBOXKIATHCS TpeOOBaHUEM
K OTBETUHKY, T.€. K KOHKPETHOMY JIMIly, HapyIIMBIIEMY €ro mnpao. B codetanuu
JIBYXTpeOOBaHUI: MaTEepUaIbHO-TIPABOBOrO (TpeOOBaHUS UCTLA K OTBETUUKY) U
MPOIEeCCyaTbHO-TIPABOBOTO (TpeOOBaHUS HUCTIIA K CYZIy) U COCTOUT MCK. be3 oHoM
13 3TUX CTOPOH HCKa HE CYLIECTBYET.

OnHa U3 paBHONPABHBIX CTOPOH, B 3alIUTYy MPaB M OXPaHSEMbIX 3aKOHOM
HMHTEPECOB KOTOPOW BO3OYXKIEHO TI'pakJAaHCKOE N1eJI0, Ha3blBaeTcs ucTiHoM. Kak
MPaBUJIO, JEJO BO30YKIAaeTcsl MO 3asiBJICHUIO CaMOr0 3aMHTEPECOBAHHOTO JIMIA.
B npenycmotpeHHbIX 3akOHOM citydasx (ctT.ct. 45-47 I'TIK P®) neno MoxeT ObITh
BO30Y)KJICHO TI0 3asBJICHUIO MMPOKYPOPa, FTOCYAAPCTBEHHBIX OPTaHOB, IPO(HCOI030B
Y WHBIX O00IIECTBEHHBIX 00bEIMHEHNI UIN OTACNBHBIX rpaxkaan. [IporeccyanbHoe
MOJIOKEHHE UCTIIA B MPOIECCE 3aHUMAET JIUIIO, SBIISIONICECS CYObEKTOM CIIOPHOTO
mpaBa, KeM ObI TPaXKJaHCKOE JIeJIO0 B CyJie He OBLIO B036Y)KI[€HO.1

Wcxonst u3 Toro, 4To ACHCTBUS B 3alIUTY MpaB, CBOOO U HHTEPECOB BIEKYT
3a co0O0lil BO3HHMKHOBEHHE IPOIECCa, HCTLUOBYIO CTOPOHY MPHUHITO HAa3bIBATh
akTUBHOM. Takke B CyJ MOTryT OOpaimiatrhcs C 3asBICHUSAMHU O 3alllUTe NpPaB,
CBOOOJI U MHTEPECOB JAPYTrUX JIUIl OPTaHbl U JIMIA, YKa3aHHbIe B CT.CcT. 45-47TTIK
P® Ilosmoxkenune wucTa BCcerga 3aHUMAET JIUIO, KOTOPOE  SIBJISIETCS
MpeanoyiaraéMbiM CyObEKTOM CIIOPHOTO TIpaBa, HECMOTpPsI HAa TO, KEM ObLI

NpCaABbABICH NCK U KEM OTKPBITO IIPOMU3BOACTBO 110 JCITY.

KomMeHTapuii k ['paxmaHckomy IpoleccyalbHOMY Koaekcy Poccuiickoit
®enepanuu // otB. pen. I'.11. Usaues. M.: YOpaiit-Uznat, 2010. C. 558.
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XoTss B TOpOUECCYAIbHOM  JMTEpPAType BbICKA3ajdach MbICHIb, YTO
MPEIBABICHUE HCKOBOTO 3aBJICHHS 3TO OAWH W3 CYIIECTBEHHBIX IPHU3HAKOB,
M0 KOTOPOMY HEOOXOIMMO OIpEAEisaTh CTOPOHY MpOIEcca, 3TO HE SBISIETCS
CYIIECTBEHHBIM NPU3HAKOM TMOHATHS HCTUA. JIMIIO CTAaHOBHUTCS HCTLHOM
He Osarogapsi MPEeAbsBICHUIO MCKOBOI'O 3asBJICHUS M OTKPBITUIO MPOU3BOJICTBA
o Jemy.

Tot ¢akT, yTo 00CTOATENBCTBA, CBUAETEILCTBYIOIINE, YTO IPUHAJICKAIINE
WCTIly TpaBa HApyUIEHbI, HE NMPU3HAKOTCA WM OCIAPUBAIOTCS 3aCTABIISIIOT €r0
oOpamatbcsi B Cyl M HCKaTh y Hero 3amuthl. HMcren oOpamaercss B Cyn
c TpeOOBaHMEM MPU3HATH 3a HUM MPABO HA CIOPHBIM OOBEKT MPABOOTHOIIEHUH,
NPUHYJIUTh JPYTYKD CTOPOHY HCHOJHUTH ONPEAEIEHHBIE MPOLECCYyalbHbIE
JICUCTBUSL WM BO3JIEPKATHCS OT TAKOBBIX. TakuM 00pa3oM, OH XOUYeT 3allUTUTh
COOCTBEHHBIE, CYOBEKTHBHBIC MaTEpPHAIBHO — MpaBoBble WHTepechl. OH Oyner
CTPEMHTBCS, YTOOBI CY/I IPHUHSI PELICHHE 06 YIOBICTBOPCHHH HCKA .

B mpouecce pa3duparenbcTBa HCTEIl BIpaBEe W3MEHUTh OCHOBAHUE WU
MpeaMEeT UCKA, YBEIUYUTh WIM YMEHBIIUTh pa3Mep UCKOBBIX TpeOOBaHUIl MO0
OTKa3aThbCs OT MCKA, & OTBETYUK BIPABE MPHU3HATH UCK, CTOPOHBI MOTYT OKOHYUTH
J€JI0 MUPOBBIM COTJIalIECHUEM. Eciy 3TO MpOTHBOPEUYUT 3aKOHY WA HApPyLIAeT
MpaBa MW 3aKOHHBIE MHTEPECHI APYTHX JIML, TO CyJ HE UMEET IpaBa MPUHUMATH
OTKa3 HCTHA OT HUCKAa, MPU3HAHWE MCKA OTBETYMKOM M HE YTBEPKIAECT MUPOBOE
COTJIAIIEHNE CTOPOH.

Kak mnpaBuno, HUMEHHO WCTEH ABISETCS HWHHUIMATOPOM  OTKPBITHS
MPOU3BOJICTBA MO JAENy, MOTOMY YTO OH, JUOO OpraH WiW JIMIO, 3allUIiarolee
mpaBa, CBOOOJBI WM HMHTEPECHl JPYroro JUIa, CUYMTAIOT, YTO MMEHHO IIpaBa,
CBOOO/IBI U MHTEPECHI MCTIA HYXKJIAIOTCSA B 3amuTe. Tak e MOXKET BO3HUKHYTh
CUTyalHMs, KOrJa IIOCJI€ OTKPBITHS NPOU3BOJCTBA IO JE€Iy CTaHOBHUTCS
OYEBHUIHBIM, YTO IPABO HE HAPYIIEHO U HE OCHapUBaeTCs, JUOO IMPaBO €My

HC IIPUHAIJICIKHUT, TO €CTh CY6’I)GKTOM IIpaBa ABJIACTCA HC OH, a APYyroc JIMIO.

Llepcmiok B.M. CyneOHOoe TpPEACTaBUTENLCTBO IO TPAKIAHCKAM Jenam /
B.M. Illecmprox. — M.: 3narenbctBo MockoBckoro yHusepcureta, 2014. C. 43.
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Heynnata monra B yCTaHOBJICHHBIM CPOK, OCTIAPUBAHKE TpaBa aBTOPCTBA,
MPUYMHCHHUE BpENa, a TakKe NEWCTBHE WM O€3ICHCTBHE CaMOTO OTBETYHKA
SBIIICTCS. OJHUM W3 MPUMEPOB MPUUYUHBI MPETbIBICHUS UCKa. HO B OTmembHBIX
CIy4astX OTBETYMK MOXKET CaM HHKaKuX JCHCTBUN, YIIEMISIOMUX TIpaBa M
WHTEPECHI UCTIA, HE COBEPIIATh, HO OOBEKTUBHO OKA3aThCs CYOBEKTOM CIIOPHOTO
MaTEepPUAIBHOTO TPABOOTHOIICHUSI HA TaK HA3bIBAEMOW MACCHUBHOW CTOpPOHE
(Bmamener] WCTOYHHWKA TOBBIMICHHOW OMACHOCTH, MAJIOJICTHUN HACJICIHUK,
K KOTOpOMY TIPEABSIBICH HWCK O MPU3HAHUM 3aBENIaHUS HEICUCTBUTEIBHBIM,
u T.I[.)l.

JInmo, KOTOpoe CyIOM MPUBIICKACTCS B T'PaKIaHCKUH MPOIECC B KaYeCTBE
HAPYIIUTENS TIPaB W 3aKOHHBIX WHTEPECOB HCTIA /IS OTBETA IO MPEIBSIBICHHOMY
UCKYy, Ha3bIBaeTCid OTBETYMKOM. MM MoxeT ObITh Jr000€ JHI0, OOiaaaroliee
TPaXIAHCKONH TPOIECCYabHOW MPABOCIMOCOOHOCTBIO, KOTOpasl MpU3HAETCS
B PaBHOW CTETICHU 32 BCEMHU TPAKIAHAMHU U OPTaHU3AIHSIMHU.

OTBETYHK — 3TO TOT, K KOMY MpeabsBiseTcs UCcK. OTBETYMKAMU TIO JIETY
MOTYT OBITh KaK YaCTHBIC JINIIA, TAK ¥ OPTaHU3AIMH, B TOM YUCJIC OpTaHbl BIACTH.
beiBaeT, YTO MECTOHAXOXKJICHHE OTBETYMKA HEW3BECTHO W 3aceJaHue Ccyja
MPOBOIUTCS O€3 HEro’,

BooOme,  TepMMH  OTBETYMK  MNPUMEHHM  JUIsI  TPaKIAHCKHX,
aIMUHUCTPATUBHBIX WU apOUTPaXHBIX CTIOPOB. B yrojgoBHOM Cymonmpou3BOICTBE
CYIIECTBYET MOHITHE OOBHHSIEMBIA — 3TO JIUIIO, KOTOPOE OOBHHSIETCS B YTOJIOBHOM
npecTyIieHnu. Bo BpeMs clieIcTBUS OH Ha3bIBACTCS TOICIEACTBEHHBIM, BO BPEMs
Cyla — TOACYIUMBIM, a TIOCJI€ BBIHECEHUS OOBHHHTEIBHOTO TPHUTOBOpA —
oCcyXaeHHBIM. [Ipr 5TOM OTBETUYMKAMHU TIO JCITy MOTYT MPOXOAUTH U JIPyTHE JUTIA.
Hampumep, ecnm COTpyIHHUK OpraHOB BHYTPEHHHX JEJ TPEBBINIACT CBOU
MOJITHOMOYHS, COBEpIIasl yroJIOBHOE MPECTYIUICHHE, TO HCTEI] MOXKET B3BICKATh

KOMIICHCAILlMI0 MOpaJIbHOrO yiiepba ¢ MuHucTepcTBa BHYTPEHHUX JIEIL.

! 46651c06 H.@. CTOPOHBI B TPaXKIAHCKOM Mporecce // APOUTPaXHBIA ¥ TPAXTAHCKHIA
nporiecc. 2009. Ne 4 C. 11.

2 Hosukosa F0.C., Ocanoocansny C.H. TpaxgaHCKoe CYIONPOH3BOICTBO
B IIpolieccyanbHOM TpaBe // ApOuTpaxkublil u rpaxaanckuii mporecc. 2010. Ne 4 C. 54,
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CoTpyaHUK B 3TOM ciydae OyaeT OOBHHSIEMBIM IO yroJOBHOMY aeny, a MBJI —
OTBETYMKOM I10 TPAXKIAHCKOMY JI€NTy, COOTBETCTBEHHO, HCTIY HEOOXOAMMO MOAATh
KAK YTOJIOBHBIM, TaK U TPaX1aHCKHUM UCK.

He Moxer sBIATBCS OCHOBAaHMEM [UIl OTKAa3a B IPUHATHM HCKOBOTO
3asiBJICHUS] M PACCMOTPEHHs Jeja MO CYHIECTBY TOT (PakT, 4TO y OTBETUYHKA
OTCYTCTBYIOT IPaBOBBIE OTHOLIEHUS C HCTHOM. EciM B XOA€ pacCMOTPEHHS
IPaKJAaHCKOIO Jejia OyJeT yCTaHOBJIEHO, YTO OTBETYMK HE COCTOMT C MCTLIOM B
CIIOPHBIX  MATEPHAIIBHBIX  OTHOLIEHUAX, TAaKOM  OTBETYMK  HMEHYETCS
«HeHaIe)Kamum». Cyn MOXKET NPeIIOKUTh MCTLY 3aMEHHTh OTBETYMKA Ha
HaJJIKAIIEro, OJHAKO HCTEIl BIPAaBE OTKA3aTbCsl OT TAKOIO IMPEIJIOKEHUS WU
MPOJOJDKUTE CyAeOHOE IMpeciieIoBaHNE W3HAYAJIBHO 3asBJICHHOIO Juua. B atom
CIy4yae CyJa IPOJOJIKAET PACCMOTPEHHME Jiejla IO CYHIECTBY, a NPHU BBIHECEHUU
pELICHUs] MOKET OTKa3aTh MCTIY B YJOBJIETBOPEHHWU TPEOOBAHMS B OTHOLUIEHUU
HEHAJUIKAIIET0 OTBETIHKA

CnocoOHOCTh CBOMMH JUYHBIMU JNEUCTBUSIMU OCYILIECTBIISATH
IpoLecCyalbHbIe MPaBa, BBIIOJIHATH MPOLECCYabHbIE 00A3aHHOCTH U MOpPYyYaTh
BEJICHUE JI€Jla B CyJA€ IPEICTABUTENI0, TO €CTh TaK Ha3blBaeMas, I'PaKJaHCKas
npoueccyanbHas JeeCoCOOHOCTh NPUHAMIEKUT B MOJTHOM OOBEME IpaKJaHaM,
JOCTUTIIMM BO3pacTa BOCEMHAJLIATH JIET, U JIFOOBIM OpraHu3anusM. ['pakaaHuH,
KOTOPBIM SIBISIETCS HECOBEPIICHHOJNETHUM, MOXET JIMYHO OCYLIECTBIIATH CBOU
IpoLeccyalbHbIe MPaBa U BBINOJHATH MPOLIECCYaIbHbIE O0S3aHHOCTU B CYJE CO
BPEMEHHU BCTYIUIEHUSA B Opak WM OOBSIBIEHUS €ro IMOJIHOCTHIO J1€€CIIOCOOHBIM
(SMaHCUTIMIPOBAHHBIM).

B rpaxnganckoM mpouecce npaBa, CBOOOABI W 3aKOHHBIE HHTEPECHI
HECOBEPILIECHHOJIETHUX B BO3pacTe OT YETHIPHAALATH IO BOCEMHAALATH JET, a
TAaK)K€ Tpa)KJ1aH, OrPaHUYECHHBIX B JIEECIIOCOOHOCTH, 3ALIUINAIOT HUX 3aKOHHBIE

npcacCTaBUTCIN. TeMm He MCHCC, CYJ 00s13aH IIPUBJICKATDb K YYAaCTHUIO B TAKHUX ACJIaX

Yecosckori E. llpuHuun mnpoleccyaqbHON aKTUBHOCTM CyAa B TIPakJIaHCKOM
cynomnpousBojactse // Poccuiickas rocturus. 2013. Ne 8. C. 83.
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caMux HECOBEPIIICHHOJICTHUX, a TaKKe rpaxkaaH, OTPaHUYEHHBIX
B 1CECIIOCOOHOCTH .

HecoepiienHoieTHHE B BO3pacTe OT YETHIPHAAIATHA O BOCEMHAIIATH JIET
BIpaBe JIMYHO 3aIlMINAaTh B CyJ€ CBOM IIpaBa, CBOOOJBI U 3aKOHHBIC MHTEPECHI, B
claydasx, NpeayCMOTPEHHBIX 3aKoHOAATeNbcTBOM. Ho Takke cyn Bhpase
NpUBJICYb, K YYaCTHIO B TakKkX JelaX 3aKOHHBIX  IPEJCTaBUTEICH
HECOBEpPIICHHOJETHUX. B  cHuTyanmum, Korga B MaTepUAIbHOM  IIpaBe
HECOBEPIIICHHOJETHEMY MPEI0CTaBICHAa BO3MOXXHOCTh JIMYHO MPHOOpETaTh MpaBa
W HECTH O0S3aHHOCTH, 3Ta HOpMma pacmpocTpaHsercs. [lo Bompocam B3bICKaHUS
3apabOTHOM IJIaThl HECOBEPIIICHHOJIETHUI BIIpaBe JUYHO 3allMINATh CBOU IIpaBa U
HWHTEPECHI B cyz[ez.

IIpaBa, cB0OOOABI W 3aKOHHBIE HMHTEPECHl  HECOBEPIICHHOJIETHUX,
HE JOCTUTIIMX BO3pacTa YETHIPHAILATH JIET, a TakKe TpakJaaH, MPU3HAHHBIX
HEJIECCIIOCOOHBIMM  3aIlIUIIAI0T B TMPOLIECCe HX 3aKOHHBIC MPEACTABUTEIN —
POAUTENN, YCHIHOBUTEIHU, ONMEKYHBI, MOTICYNUTEN WIX WHBIE JUIA, KOTOPBIM 3TO
MpaBO MPEAOCTABICHO ACHCTBYIOIIMM 3aKOHOAATEIbCTBOM. OTBETUMK JIOJKEH
00J1a1aTh TPaKAaHCKOHN MPOIECCYAbHOMN Je€CITOCOOHOCTHIO ISl TUYHOTO y4acTHs
B IpakJIaHCKOM TIpoIiecce.

HecmoTps Ha TO, 4TO MO MHEHHIO MCTIIA, OTBETUYMK — JIMI[0, KOTOPOE, YTO-TO
€My JOJDKHO, 9TO HE 3HAYUT, YTO JJIS OpraHa IPaBOCYJIMS OTBETYHMK — JIHIIO
3aBEIOMO Hapyllalolee 3aKoH Wuiu aoroBop. HaoOopoT, cyaps kemaeT, 4ToObl
HCTEI J0Ka3aja CBOIO IO3UIHI0. JTO HE 003aTeNIbHO JOJDKHBI OBITh JICHBIH, JIHOO
WHOE UMYIIIECTBO.

OtnuunTtensHas OCOOCHHOCTh HWCTIIA M OTBETYMKA OT  OCTaJIbHBIX
YYaCTHHMKOB ITpoIecca 3aKJII04aeTcsi B TOM, YTO IMPOIECC BEIETCS OT UX UMEHH B
3aIIUTy UX CYOBEKTUBHBIX MPAaB U UHTEPECOB; HA HUX PACTIPOCTPAHSAETCS B MOJHOU

Mepe 3aKOHHas Cuiia CyAeOHOTO pEIIEHUsS; OHM HECYT CYyIeOHbIE pPAaCXOJbI;

' Hosuxosa FO.C., Ocanoocansny C.H. TpaxgaHCKoe CYIOIPOH3BOICTBO

B IIpoIeccyaibHOM TpaBe // ApOuTpaxkHblil u rpaxaanckuii mpouece, 2010. Ne 4. C. 52.
2 Kynakoe I, Opnoeckas A. OOS3aHHOCTH CTOPOH B TIP@XIAHCKOM mporecce //
Poccwuiickas rocturus. 2011. Ne 4 C. 58.
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B cllydae BBIOBITHSI W3 TIpollecca OJHOM U3 CTOPOH €€ MECTO 3aHUMAaeT
MPaBOMPEEMHUK, U OHM pACIOJiaraloT IMpaBaMU MO PACHOPSHKEHUI0 00BEKTOM
nporiecca. CTOpOHBI HECYT paBHbIE MPOIECCYyalbHbIE O0S3aHHOCTU U MOJIb3YIOTCS
PABHBIMH IIPOLECCYaTbHBIMHU IIPABaM

Hetly ¥ OTBETUMKY TIPEAOCTABICHBI  OTJEIbHBIE HCKJIIOYUTEIbHBIE
MpoliecCyalibHbIe MpaBa U OO0SA3aHHOCTHU, MOMUMO OOIIMX MpPaB U O0sS3aHHOCTEH,
KOTOPBIMH HaJIEJIEHBI BCE YYaCTHUKHU IMpoliecca.

3anmTa OTBETYMKA OCYIIECTBISETCS B YCJIOBHUSIX MCKOBOT'O MPOU3BOJCTBA,
B OCHOBE KOTOPOIrO JEXHUT MPaBOBOW KOH(JIMKT CTOPOH, OOJaJarolluil ABYyMs
CYILIECTBEHHBIMU OCOOEHHOCTSIMU IO CPAaBHEHUIO C COIMAJIbHBIM KOH(IUKTOM —
OH BO3HHUKaeT B c(epe MpaBOBBIX OTHOILICHHUN M pa3peliaeTcs Mo CrelnuaibHbIM
MpaBUjiaM TPa)XKJaHCKOTO CYAONPOU3BOACTBA. [[aHHBIE OCOOCHHOCTH OMPEACIISIIOT
cneuuPuKy 3alUThl OTBETYMKA: OOBEM JOCTYIHBIX CPEICTB  3alllUTHI,
WCMOJIb30BAHUE MX B YCIOBUSAX CTAaAUWHOW, CTPOTO PETIAMEHTHPOBAHHOU
3aKOHO/IATEILCTBOM MPOIEAYPHI pa3pelieHus KOH(MIUKTA CYIOM.

B kadecTBe OCHOBHOM KaTEropuH, OMNPEACTAIONICH MNPABOBYID MHPUPOIY
3alUTHl OTBETYMKA, CIIEAyeT paccMarpuBaTh KOHPMKT. KoH(IukT Mmoxer
BO3HHUKAThH B JII0OOM U3 cep oOlecTBa, KaK B COLMANBHOM, TaK U B MPABOBOI1, UTO
HE BJIMSIET HA BO3MOXXHOCTb MU HEOOXOJUMOCTh 3alIUThl, OJHAKO, OMpPEIEISET ee
cneuu@uky.Bo3MOKHOCTh OCYIIECTBICHHUS AEATEIbHOCTH OTBETUMKA IO 3aIIUTE
B TPaBOBOM KOH(MIWKTE, B OTIUYHE OT 3alIUTHl B COIUATHLHOM KOHQIHMKTE,
BO3HUKAET MPHU HAIWYUU CIEHHAIbHBIX yCIOBUM. [lepBbIM yClOBUEM SIBISIETCS
BO3HUKHOBEHHUE MPABOBOTO KOH(MIUKTA, KOTOPHIN pa3pemraeTcsi CyJJoM B MOPSIKE
HMCKOBOT'O MPOU3BOJCTBA. BTOpBIM YCIOBHEM — 3aKOHOAATENBHOE 3aKpEIICHUE
3a OTBETYHMKOM IIpaBa Ha OCYLIECTBIICHHUE IESITEIbHOCTH IO 3allUTE.

[IpaBo oTBeTUMKA Ha 3aLIUTY, HAPSAIY C IPABOM HCTIAa HA OOpallieHue B Cy/I,
SBIIIOTCS PAaBHO3HAYHBIMHU AJIEMEHTAMH €MHOTO TMOHSTHUS MpaBa Ha CyneOHYIO

3alUTy, YTO CIEAYET U3 MPUHLMIA OCYLIECTBICHUS CYAONPOU3BOACTBA HA OCHOBE

! I'paxpmanckuii mpomecc. YueGHHK / 10X pen. B.A. Mycuna, HA. Yeuunoi,

JI.M. Yevoma. M., 2010. C. 43.
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paBHOTIPABHS CTOPOH, 3akperieHHoro B Koncturynuu P®, a Taxke U3 mpuHIUIIA
CIIpaBeIIBOro CyneOHOro pazOuparenbcTBa U mpaBa Ha 3G (PEKTUBHOE CPEACTBO
3allUTHI, IPEAYCMOTPEeHHBIX B KOHBEHIIMU O 3allliTe MpaB 4yeIoBE€Ka U OCHOBHBIX
cBobox.!

[lepeyeHb AOCTYMHBIX OTBETUYMKY CPENICTB 3aLIUTHI BKIIOUAET BO3PAKECHUS
MPOLECCYATBHOTO M MATEPUAIBHOIO XapakTepa, BCTPEYHBIA MCK, JCHCTBUSA
M0 3aKITIOYCHUIO MHPOBOTO COTJIAIICHHS, a TaKKe JCHCTBHUSA, HAMPABICHHBIC
Ha 3aIUTy CBOMX WHTEPECOB ITyTEM MPU3HAHUS HCKA.

YcTosiBIIeecs B Hayke JeJIeHUE BO3PAKEHUH OTBETUYHMKA TPOTHB MCKA Ha J[Ba
BUJa — TPOLECCyalbHBIE H  MaTePHAIBHO-TIPABOBBIE —  OMPEIEISAETCS
OCOOEHHOCTSIMU MTPABOBOI0 KOH(IUKTA, @ HE IPUPOJION UCKOBOTO TPEOOBAHUS.

Boinenenue mpoleccyalbHBIX — BO3PaXKEHUM  OTBETUYMKA OOYCIIOBJIECHO
HAJIMYHAEM CIEIUAIBLHON MPOIEeNyphl pa3pelieHus MPaBOBOTO KOH(IMKTA MEXITY
WCTIIOM M OTBETYUKOM; MATEPHAIHLHO-TIPABOBBIX — CBSI3aHO C TAKHUM CBONCTBOM
MPaBOBOTO KOH(MIWUKTA MEXIYy HUCTIIOM W OTBETYMKOM, KaK O00s3aTeIBHOCTH
bopMyTUpOBaHHs CyIOM B TIOCTAHOBIICHHH BBIBOJIOB OTHOCHTEIBHO CIIOPHOTO
OTHOIICHHS HA OCHOBAHHH JIOKA3aTEIIbCTB M YCTAHOBJICHHBIX OOCTOSTEIHCTB JICIIA.

Takum oOpa3oM, 3aKOH TPENOCTaBISET B PABHOW Mepe OJWHAKOBBIE
BO3MOXKHOCTH JIJIsl 3aIlIUTBl CBOMX IpaB oOewM cTtopoHam mporecca. CoriiacHo
cT. 39 I'TIK P® oTBeTunk MoxeT npu3Hath UCK. OIHAKO B OOJBIIMHCTBE CIydaeB
OTBETUMK HE TPU3HACT WCKAa M 3AIIHINACTCA MPOTHB MPEIBIBICHHOTO K HEMY

TpGGOBaHI/Iﬂ BCCMH CHOCO6aMI/I, npcaoCTaBJIICHHBIMHU €CMY 3dKOHOM.

! EBponeiickass KoHBeHIMsI MO 3aluTe IMpaB YelOoBeKa W OCHOBHBIX CB0OOA cT. 6
ot 04.11.1950r. URL.: http://base.garant.ru/2540800/ (nata oopamenwus: 02.12.16).
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1.2. T'paxxgaHcko mporieccyaibHas MPaBOCIMOCOOHOCTh W JEECIOCOOHOCTH

ncnoa U OTBCTYHKA

[lonsiTue cyOBEKTa Tpa)kAaHCKOTO MPOLECCYaIbHOrO IpaBa, YYaCTHHKA
FPaXJAHCKOTO  CYAONPOWU3BOJICTBA,  HEPA3PhIBHO  CBSA3aHO C  TaKUMH
FOPUINIECKIMH KATETOPHSMH, KK IPABOCIIOCOOHOCTD 1 AEECIOCOOHOCTS

CyOBbekTamMu rpakIaHCKUX MPOLECCYabHBIX MTPABOOTHOIIEHUN MOTYT OBITh
JUIIb T€ JIMIA, KOTOpPbIE HAJEIEHbl MPOIECCYyalIbHOWM MPaBOCIOCOOHOCTHIO.
I'paxxnanckas mpoleccyalibHasi PaBOCIOCOOHOCTh €CTh MPENOCTaBJICHHAs
3aKOHOM CIIOCOOHOCTh HMMETh TPAKIAHCKHE MPOIECCyallbHble TpaBa U HECTHU
MPOLECCYAITbHBIE 00sI3aHHOCTH. I'paxxnaHckas npoiieccyalibHas
MPaBOCMOCOOHOCTh TPAXKJIaH BO3HMKAET C MOMEHTAa POXKICHHS U MpeKpaliacTcs
CO CMEPTHIO rpaXKJaHUHA.

I'paxxnanckas mpoueccyaibHas TPaBOCIMOCOOHOCTh MPU3HAETCS B PaBHOM
Mepe 3a BCEeMM TIpaXJaHaMUd M OpraHu3alusiMH, O00JaJarolMMH COTJIACHO
3aKkoHOoAaTeNnbcTBY Poccuiickoii denepanu npaBoM Ha CyneOHYIO 3alUTY MpaB,
cB0001 1 3aKOHHBIX UHTEpecoB (cT. 36 I'TIK P®). [Ipu sTom umeercst B BUAY JUlIb
MOTEHI[MAJIbHAsI BO3MOXHOCTh Y4YacTUs UX B I'PaKJIAHCKOM MPOIIECCE B KAUYEeCTBE
ctopoH (ct. 38 I'TIK P®). B 3TOM cMbIcie TrpaxaaHCKOE MPOLECCyalbHOE
3aKOHOJATEIIbCTBO HE JONMYyCKAaeT HHUKAKUX OrpPaHUYEHUN mpoleccyalbHOU
MPaBOCIIOCOOHOCTH.

Ecim  BO3HUMKHOBEHHME COOTBETCTBYIOIIMX MAaTepHAIbHBIX TMpaB U
00s3aHHOCTEW 3aKOH CBS3bIBACT C (AKTOM POXKIACHUS HMX MOTCHIUATHHOTO
oOnajgarens, TO Mg y4acTHUSl B TPaXJIaHCKOM CYJOIPOMU3BOJCTBE B KauecTBE
UCTLA, OTBETYMKA, 3asBUTENS JIMOO TPETHErO JIMLA TPAXKIAHUHY HOCTATOYHO
pPOIUTHCA. DTO O3HAYAET, YTO TPa)KAAHCKas TMpolieccyanbHasi MPaBOCIOCOOHOCTD
KaK CIIOCOOHOCTh OBITh CTOPOHON WM TPETbUM JIMIIOM B TaKUX CIy4asx

BO3HHUKAET y IPa)KJaH ¢ MOMEHTa UX poxaeHus. K uuciny cyObeKTHBHBIX IpaB U

' Cypkosa T.B., Yepnurkosa O.C., Cmywrxun A.B. TpaxnaHckuii mporecc. YdeOHOe
mocooue URL.: http://www.ereading.club/chapter.php/130591/16/Smushkin, Surkova,
Chernikova_-_Grazhdanskiii_process.html (nata oopamenus: 02.12.2016).
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IOpUJIMYECKUX  OOSI3aHHOCTEHM, BO3HUKHOBEHHE KOTOPBIX MPUYPOUYHBAETCS
K MOMEHTY MOSBJICHUS (PU3UYECKOrO JUIla Ha CBET, OTHOCSTCA 3HAUYUTENIbHAs
4acTh TpaXIaHCKUX TIpaB (HampuMmep, IpaBO HMETh HMYIIECTBO Ha TIpaBe
COOCTBEHHOCTH), YacCTh CEMEWHBIX, >KWIHIIHBIX mpaB. Tak, coriacHo cT. 47
CemeiiHoro komekca P® ot 29 mexabps 1995 r. Ne 223-03 (gamee — CK PD)?
nmpaBa M OOSI3aHHOCTH POJWTENICM M JETEH OCHOBBIBAIOTCA HAa IPOMCXOKICHUU
JeTe, yI0CTOBEPEHHOM B YCTAHOBJICHHOM 3aKOHOM MOPSIAKE.

IIpaBa, cBOOOABI W 3aKOHHBIE HMHTEPECHl  HECOBEPIICHHOJIETHUX,
HE JOCTUTIIMX BO3pacTa YETHIPHAILATH JIET, a TaKXKe TpakJaH, MPU3HAHHBIX
HEJIEECIIOCOOHBIMHM, 3aIlMINAIOT B TIPOIIECCEe HX 3aKOHHBIE TMPEICTaBUTEIIH —
pOAUTENN, YCHIHOBUTEIHU, ONMEKYHBI, MONEYUTE WIX WHBIE JHUIA, KOTOPBIM 3TO
MpaBo mpeaocTaBieHO deaepanbHbIM 3akoHOM. OFHAKO Cya BMOpaBe MPUBJICYD
K YYaCTHIO B TaKUX Jejax IpakaaH, MPU3HAHHBIX HEJAEECIOCOOHBIMHU.

OnHaKO BO3HUKHOBEHHE y TpaKJaH IIEJIOT0 psija CyOBEKTHUBHBIX IpPaB H
00sI3aHHOCTEM, HampuMep TPYJIOBbIX, CEMEHHBbIX (IIpaBO BCTyNaTth B Opak),
rpaXaaHCKUX (MpaBO 3aHUMAThCS MPEANPUHUMATEIBLCKON  JI€STEIBHOCTHIO,
OTBEYaTh 3a MPUUYMHEHHBIM yIIepO) MPUYpPOUYMBACTCA HE K JaTe€ TMOSBICHUS
(bU3UYECKOTrO JIMIIa HA CBET, a K JaTe JOCTHIKEHUS STHUM JIUIIOM OIPEICICHHOTO
BO3pacTa. JTO, B CBOIO Ouepe/lb, O3HAYAET, YTO CHOCOOHOCTh TpakJIaHWHA
3aluIaTh B CyJAeOHOM TIpOIlecCe€ CBOM CYOBEKTHMBHBIC MpaBa W 3aKOHHBIC
HWHTEPECHI, CIOCOOHOCTh BBICTYIIATh B MPOIIECCE CTOPOHOW WIIM TPETHUM JIUIIOM
(rpaxxmaHcKkasi TpoleccyalibHasi MPaBOCIIOCOOHOCTh) BO3HUKAET B TaKUX CIydasxX
HE C MOMEHTa PpOXJIECHHS, a C MOMEHTa JOCTHXEHHS TpPakKIaHUHOM
COOTBETCTBYIOIIETO Bo3pacta. Hampumep, 4ToOBI CTaTh MCTIOM IO TPYAOBOMY
CIIOpy, HAJO0 JOCTHYL BO3pacTa TPYIOBOM IMPAaBOCYOBEKTHOCTH, a YTOOBI CTaTh
OTBETUUKOM 10 JIeJy O BO3MEIIECHUH Bpela, HAaJl0 JOCTHYbL Bo3pacTa 14 jerT.

Paznuuaror aBa BHIA TPaKIaHCKON MpOIECCyallbHOW IMPaBOCIIOCOOHOCTH:

00II1y10, BOSBHUKHOBEHUE KOTOPO CBSA3BIBAECTCS C (PAKTOM POXKIEHHUS TpaKAaHUHA,

! poccniickas razera. 1996. 27 sus.
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U CHEIUalTbHYI, BO3HUKHOBEHHE KOTOPOW  OOYCIIOBIMBAETCS  WHBIMU
FOPUINIECKIME (haKTaMi. '

Opunnueckue nuna 00J1a1al0T TPOLIECCYATBHOM MPAaBOCTOCOOHOCTHIO
C MOMEHTa BO3HUKHOBeHHUs. lIpekpalieHve OpPUIUYECKOrO JHUIa BEAET
K MPEeKpalieHUuI0 €ero MpoIecCyalbHONM MPaBOCIOCOOHOCTH. [ 'pa’kmaHCKYIO
MPOIIECCYANbHYI0 TMPABOCHOCOOHOCTh M JI€ECMOCOOHOCTh IOPUAMYECKUX JIUIL
OCYWIECTBIISIIOT WX OpraHbl, KOTOpble MOTYT OBbITb €IUHOJUYHBIMU U
KOJUIeTHAJIbHBIMU. Bce OCHOBHBIE MpolEcCyalbHbIE AKTHI (3asiBICHUS, >KaJlOOBI)
JIOJIKHBI UCXOJIUTH OT HUX.

Bce rpaxkmane wu opraHu3anyu  HAJEISIFOTCA  3aKOHOM  OJIMHAKOBOM
MPOIIECCYAIbHON MPaBOCIOCOOHOCThIO B OTJIMYME OT TPa)xAaHCKOrO IIpaBa,
YCTAaHABIIMBAIOIIETO,  KaK  MPaBWIO,  CHEHUAJbHYIO  MPaBOCIOCOOHOCTH
OpUTAYECKUX JIHII.

Uto kacaeTcss HaaW4yusg MPaBOCIIOCOOHOCTH Y JPYrUX CYOBEKTOB (CYyI,
MPOKypaTypa U Jp.), TO 3TOT BOMPOC TAKKE SIBISETCA CHOPHBIM. Tak, HalpuMmep
C.H.AGpamoB cunTaet, 4T0 OHa UMEETCS TOJIBKO y CTOPOH U TPEeThUX Jull. OgHaKO
A.A. MenbaukoB, A.®. Ko3m0B cuuTamT, dYTO  IPABOCIOCOOHOCTH
pacrpoCTpaHseTcs Ha BCEX YYaCTHHUKOB mpouecca. «Beab y Bcex y4yacTHHUKOB
Mpoliecca ecTh MpaBa U 0053aHHOCTHU, HO HEJb3sl UMETh MpoliecCyalibHbIEC TIpaBa U
00s13aHHOCTH, HE UMesI CTIOCOOHOCTH K UX 00JagaHuIo (TIPpaBOCIIOCOOHOCTH ).

Takum o0Opa3oM, TrpakgaHCKas TpoOIECCyalibHas MPABOCMOCOOHOCTh
oTpejieNsieT MOTEHIIUATbHYI0 BO3MOXKHOCTh JIMIIA WM OpraHU3allid OOpaTUTHCS
32 3alMTOM CBOETO HAPYIICHHOTO WM OCHapuBaeMOTO IpaBa B OPTaHbI
npaBocyausi. Vcronb3ysi TEpMHUH «IIPAaBOCMIOCOOHOCTHY, 3aKOH TapaHTUPYET IS
JUIlAa  BO3MOXHOCTH  OOJafaHUsl  ONpENENIeHHBIM  KOMIUIEKCOM IpaB U
oOs3aHHOCTEH. Jlaxke ecnu JMII0 HE JOCTUTIIO BO3pacTa JeecrOCOOHOCTH WIIH
B YCTAHOBJICHHOM 3aKOHOJATeNIeM MOPSIKe OyJeT OrpaHUueHO B J1€eCIIOCOOHOCTH

WIN TPU3HAHO CYJIOM HEIEECIOCOOHBIM OHO HE JUIIAeTCs MpaB Ha CYJIEOHYIO

! Kommenrtapuii k @3 «O npoxyparype Poccuiickoit ®@enepanuny/ mox pen. mpood.
10.U. Cxypamosa. M., U3n-B0o HOPMA, 1996. 225 c.
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3amuty. OJHAKO AEMCTBUS MO 3alUTE €ro MnpaB OyayT OCYIIECTBISATh UHBIE UL
(OmeKyHbI, 3aKOHHBIE  TPEACTaBUTENIM HW  T.JO.). OTUM  ONpeAessieTcs
OCHOBOIIOJIArarolee 3Hau€HNe MPaBOCIOCOOHOCTH B IPakIaHCKOM MPOLECCE.

JInsi HEmoCpelCTBEHHOTO OCYIIECTBJICHUS MPOLECCyalbHBIX MIpaB U
00sI3aHHOCTEM B CyJie TMOCPEICTBOM COBEPILICHUS TMPOLECCYaTbHbIX ACHCTBHUI
HEO00X0MMO 001a7aTh MPOIIECCYyaTbHON J1I€ECITOCOOHOCTHIO.

I'paxxnanckas mnpoueccyaibHas J1€€COCOOHOCTh — CHOCOOHOCTh CBOUMU
JNEUCTBUSIMU OCYIIECTBIISATH MPOIECCYaTbHBIE MPaBa, BHIIOJIHSITH MPOIECCYaTbHbIE
00sI3aHHOCTH M MOPYy4YaTh BeleHUe Jena B cyae npenacrasutento (ctT. 37 I'TIK POD),
T.e. CHOCOOHOCTh JIMYHO COBEpLIATH IMpoOlleCCyallbHble JEUCTBHUS (CaMOMY
NPEABSABIATh HCK, 3aK/IIOYaTh MHUPOBOE COIJIAIICHUE, OTKAa3aThCAd OT HCKa WIIU
MIPU3HATH UCK, 3asBJISITh XOJaTaliCTBa B MPOLECCe, TOKA3bIBATh U T.1.).

IOpuanueckue nmma 007a7al0T  MPOIECCYAIbHON — J1€€CTIOCOOHOCTHIO
C MOMEHTa BO3HUKHOBeHHus. IIponeccyanbHble TmpaBa U O0SI3aHHOCTH
IOpUJIMYECKOTO JIMIAa OCYHIECTBIAIOTCA €ro OpraHaMH HENOCPEICTBEHHO WU
yepe3 npeacraurenieit (4. 2 ct. 48 I'TIK POD).

I'maBHBI BONPOC, KOTOPBIA BO3HUKAET IIPU AaAHAIU3E TIPAXKITAHCKON
MPOLIECCYAIbHON  J€eCIOCOOHOCTH  TpakJaH, — BOINPOC O MOMEHTE €€
BO3HUKHOBEHUS U MOCIEICTBUIX €€ OTCYTCTBHSI.

C ToukM 3peHHs BO3pacTa M COCTOSIHUS 3/I0POBbS, OMPEAEISIIOIIUX
BO3HUKHOBEHUE " CYILIECTBOBAHHE IPaKIaHCKOMN polecCyanbHON
JIeeCIOCOOHOCTH, BCE TPaK/IaHEe MOACIICHBI Ha YEThIPE KATETOPUH.

IlepBass kaTeropusi — 3TO TpaxjaaHe, AOCTUTIIHE 18 JeT U B CUIy 3TOro
oOnafaronye IMOJTHOW MPOIeCCyaTbHOM J1€eCTIOCOOHOCTRIO, MOTYIIHE CBOUMH
COOCTBEHHBIMU  JICCTBUSIMU  OCYIIECTBJISITH  NPOIECCYyalbHBIE TIpaBa |
00sI3aHHOCTH, a Tak)Xe MopydvaTh BeJeHue naena npeacraBurento (4. 1 cr. 37 T'TIK
PD).

Btopas kareropusi — HecOBepIlIEHHOJETHHE B Bo3pacTe OT 14 mo 18 er,
a TaKkKe COBEPIICHHOJETHUE TpakJaHe, OrpaHUYCHHBIE B JEECIIOCOOHOCTH

B YCTAaHOBJIEHHOM 3aKOHOM Topsizike. [To o6miemy npaBuity B COOTBETCTBUU C 4. 3
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ct. 37 T'IIK P® mnpaBa W 3aKOHHBIE HMHTEPECHl 3TOM KAaTETOPUHU Tpa)xIaH
3alMIIAI0T B CYA€ UX 3aKOHHBIC TMPEACTABUTENM B JULE POAUTEIIEH,
yChIHOBHUTENEH, moneunTened. OOHAKO  ydacTue B MPOLECCE  CaMuX
HECOBEPIUICHHOJIETHUX WJIU FpaXaaH, IPU3HAHHBIX OTPAHUYEHHO JI€eCTIOCOOHBIMU,
oOsi3atenbHOo. M3 o0miero mpaBuia O CyAeOHOM 3amiuTe MNpaB U HMHTEPECOB
rpaxaad B Bo3pacte oT 14 mo 16 ner ux 3akoHHbIMH npeactaBurensimu CK PO
npeaycMarpuBaeT Tpu UckitodueHus. CornacHo 1. 2 cT. 56, cT. 62 u 142 CK PO
rpaxzaaHe, focturmue l4-meTHero Bo3pacTta, UMEIOT MPABO HA CAMOCTOSATEIIBHYIO
CyleOHYIO 3alIUTYy IPaB U 3aKOHHBIX HHTEPECOB.

Tpetrbto KaTeropuro TrpaxkaaH oOpa3yloT TIpaklaHe B Bo3pacte or 14
no 18 jer obOnajarompe  TOJHOW — TPaXKJIAHCKOM  MpoueccyajabHOU
J€eCIOCOOHOCTHIO.

K derBeproii kaTeropum Tpa)xJaH OTHOCATCS HECOBEPUICHHOJICTHHE,
He jocturmime 14 ger (MalojieTHHE), a TaKXke TrpaxiaHe, MNpU3HAHHbIC
B YCTAQHOBJICHHOM TMOpPSJKE HEJAEECNOCOOHBIMU BCIEICTBUE ICHUXUYECKOTO
pacctpoiictBa. JlanHas ~ Kareropuss Jull He  oOJagaeT  rpaxAaaHCKOU
MPOLIECCYalIbHON 1€€COCOOHOCThIO, T.€. MPAaBOM Ha CaMOCTOSITEIBHYIO 3aIUTY
cBoUX mpaB W uHTEepecoB. B coorBerctBum ¢ 4. 5 cr. 37 I'TIK P® mpaBa u
3aKOHHBIE MHTEPECHl YKA3aHHBIX JIMI[ 3allUIIAIOT B CYAE HUX 3aKOHHBIC
MIPEJICTABUTEIIH.

[IponeccyanbHasi 1eecrnocOOHOCTh TpaXaaH MPEKPALIACTCS C UX CMEPTHIO,
7100 ¢ MPU3HAHMEM B YCTAHOBJICHHOM 3aKOHOM TOPSAJIKE MX HEJIEeCTIOCOOHOCTH,
OJIHAKO TpHU3HAHHWE TpaXJTaHWHA HEJACECIOCOOHBIM HE MPEeKpaliaeTr ero
MIPABOCTIOCOOHOCTU. Y IOPUAMYECKUX JIUIl TPOIECCyallbHasi MPaBOCIIOCOOHOCTh U
JI€ECIIOCOOHOCTh TPAKTUYECKM COBIMANAIOT, M C YTPAaTOd MPaBOCIIOCOOHOCTHU

yTpauyuBaeTCs U J1€eCIIOCOOHOCTD.
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1.3. IlpaBa 1 00513aHHOCTH CTOPOH B I'PaKIaHCKOM IIPOIIECCe

O6mue mpaBa W OOS3aHHOCTH — JTO T€ TNpollecCCyalibHbIe IpaBa U
00SI3aHHOCTHU, KOTOPHIMU HAJICJICHbl U KOTOpPbIE 00s3aHbl MCIOJIHITH BCE
YYaCTHUKHM TPaX)JAaHCKOTO Ipollecca: UCTEell, OTBETUUK, TPEThH JIUIlA, MPOKYPOP,
OpraHbl TOCYAapCTBEHHOW BJIACTH, OPraHbl MECTHOT'O CAMOYIIPABIICHHUS U T.J.

['paxxnaHckoe mpoleccyaabHOE 3aKOHOJATEIbCTBO HAJIENSET CTOPOHBI
IIUPOKUM KPYTOM MPOIIECCYalIbHBIX MPaB M BO3JaracT Ha HUX MpOlecCyalbHbIC
oOsi3anHOCTU. Bee mporieccyanbHble paBa U 00s13aHHOCTH CTOPOH 00bEIUHSIIOTCS
M0 HWHCTUTYTaM TpaXJAaHCKOrO0 MPOIECCYalbHOTO TMpaBa ¢  pa3IMyaroTCs
M0 OTAEIBHBIM CTaAUSM TpaxkgaHckoro mpoiiecca. CoaepkaHue MHCTUTYTa HCKa
COCTaBJsIET MPaBO KCTIA HAa OTKa3 OT HCKA, Ha HM3MEHEHUE OCHOBAHMS WU
npeaMera MCKa, MpaBO OTBETYMKA HA 3allUTY MPOTUB UCKA HApSALy C APYTUMU
MpOLIECCYalbHBIMU TPaBaMU U OOSI3aHHOCTSIMU CTOPOH COCTAaBIISIIOT. A B COCTaB
MHCTUTYTA Kaccalliy BXOAUT MPaBO Ha 00KallOBaHUE HE BCTYMHUBIIUX B 3aKOHHYIO
CUJIy PELICHUN U OTIPENICIICHUN Cy1a BXOJIUT .

[IpoueccyanbHble TpaBa W HpoLecCyalbHble O00S3aHHOCTH  CTOPOH
KOOPAUHUPYIOTCSA, KaK MPaBUIIO, C JEATEIbHOCTHIO CyJla, BHE KOTOPOH OHHU HE
CYILIECTBYIOT U HE MOTYT ObITh MOHATHI. B TO ke Bpemsi 3aKOHOJIaTeNb Pa3InyacT,
HarpuMep, MpollecCyallbHbIe MpaBa U MPOIECCyalbHble O0S3aHHOCTU CTOPOH
B CTaJuu pa3oupaTesbCTBA W pa3pellieHus Jena MO CYHECTBY, B CTajuu
KacCallMOHHOTO MPOU3BOJICTBA U T.J.

YcraHoBiieHHas u obOecrieueHHas HOpMaMu IPaXKIaHCKOTO
MPOLIECCYANbHOTO MPaBa Mepa BO3MOXKHOTO MOBEICHUS CTOPOHBI B IPAXKIAHCKOM
CYJIOIIPOU3BOJICTBE U BO3MOXKHOCTh TPEOOBaHMSI ONPEICIICHHBIX JEUCTBUH OT Ccya
Ha3bIBAETCS CYOBEKTUBHBIM I'PAXKIAHCKUM MPOLECCYabHBIM MPABOM CTOPOHBI.

[Ton cyOBEKTUBHOW MPOTECCYaTbHON 00SI3aHHOCTHIO CTOPOHBI MIOHUMACTCS

YCTaHOBJIEHHAsI U o0ecrieueHHass HOpMaMHU IPaXKJaHCKOTO MPOIIECCyalIbHOTO paBa

Y Yeyuna H.A. N36pannbie Tpyasl o rpaxkaanckomy mporieccy. CII6.: M3naTenbckumii
Howm C.-Iletep6. roc. yu-ta, 2014. C. 120.
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Mepa JOJKHOTO TOBEJEHUSI CTOPOHBI KaK OOS3aHHOTO CYOBEKTa TPa’kJaHCKOTO
CyJONPOU3BOJICTBA.

[IpaBa u 0O0si3aHHOCTH JIWII, Y4acTBYIOIIUX B jAene Jluia, ydacTByrouiue
B JleJie, UMesl OMpEeNEeNICHHbIA IOPUINYECKUN HHTEPEC, HAMENSIIOTCA B IMpOIEcce
COOTBETCTBYIOIIIUM OOBEMOM IpaB M OO0SA3aHHOCTEH I TOTO, YTOOBI OKa3bIBaTh
BIIMsAHME Ha ucxon jena. [IpaBa um 0O0A3aHHOCTH JIMIl, Y4acTBYIOIIUX B €€,
n310keHbl B ¢T. 35, 39 I'TIK P®. Bee nuna, ydyacTByromue B Aeiie, UMEIOT PaBo:
3HAKOMUTBCSI C MarepuajaMu Jena, JeiaTh BBINHCKA U3 HUX, CHHUMATh
KOIHM;3asIBISATh  OTBOJABI;IIPEACTABISATh  JIOKAa3aTeIbCTBA M Y4acTBOBATh
B UX HCCIIEIOBAaHMM;3a/1aBaTh BOMPOCHI APYTHM JIMIIAaM, YYacCTBYIOIUM B Jeje, a
TaK)XKe CBUJIETENSAM, SKCIEpTaM U CIENHaINCTaM;3asiBIIATh XOJaTaicTBa, B TOM
yucie 00 UCTpeOOBaHMM JOKA3aTEIbCTB;AaBaTh OOBSCHEHUS CYyAy B YCTHOH U
MUCbMEHHON (opMe; MPEeNCTaBISATh CYAy CBOM JOBOAbI U MHEHHUS IO BCEM
BO3HMKAIOIIMM B XOJ€ cylIeOHOro pa3z0upaTeiabCTBa BOIPOCAM;BO3pa)kaTh
OTHOCHUTEJIbHO  XOJAaTaiiCTB W  JOBOAOB  JPYTMX  JHI, Yy4YacTBYIOUIUX
B JIeJe;00KanoBaTh Cy1eOHbIEe MOCTAHOBICHUS (PEILICHUS, ONPEICIICHHUS).

IIpu stom ct. 35 I'TIK P® yka3piBaeT Ha TO, YTO JHUIA, YYAaCTBYIOIIUE
B Jieie, MOTYT HCHOJb30BaTh  MPEJOCTABICHHBIE  3aKOHOJATEIbCTBOM
0 TpaxJIaHCKOM CYIONPOU3BOACTBE JPYyTHe€ MpOLECCyajbHbIE IpaBa, a TaKKE
WCIIOJIb30BaTh TpaBa, KOTOPHIE MPEJOCTABICHBI MM JPYTUMU (QeaeparbHbIMU
3aKOHAMHU.

B ortHomenun o6s3aHHOCTEW JuI, ydacTByrommx B gene, [TIK P®
yKa3blBae€T, YTO OHH JIOJDKHBI  JOOPOCOBECTHO  IOJBh30BATHCS  BCEMU
MpolleCCyallbHBIMU ~ TIpaBaMHM, a TaKX€ HECTH [Jpyrue MpoleccyajabHbIe
obsi3anHOCTH, ycTaHoBJeHHble ['TIK P® u umHbpIMEH (enepalbHBIMH 3aKOHAMHU.
[Ipu HeucmonHeHUH OOSA3aHHOCTEW HACTYMAIOT HEOJIArOMpHATHBIE MOCIEACTBUS,
MIPEAYyCMOTPEHHBIE 3aKOHOM.

CrneumanbHble  TpolieccyajdbHble TIpaBa U O0S3aHHOCTH  CTOPOH.
[lo cpaBHeHHMIO C OCTaJIbHBIMM JIMIIAMH, YYACTBYIOIIMMH B Jeie, 00beM MpaB

CTOPOH ropa3/io mupe. 3aKOH MpeayCMaTpuBaeT HAIM4YKE MPOlecCyalbHBIX TPaB,
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KOTOpbIe TMpPHUHAANEkKAT TOJBKO CcTOopoHaM. B mponeccyanbHOM, yueOHOU U
HAy4YHOM JIMTEpaType OHU Ha3bIBalOTCA crHenuanbHbiMU. [loCKONIbKY OHU
HaIpaBJieHbl Ha pacrnopsbkeHWe OOBEKTOM IMpoIlecca, MEepexXoJ0M IMpollecca H3
OJTHOM CTaauu B JPYTYIO W Jp. OTH MpaBa XapaKTEPU3YIOTCS TaKUM IMPU3HAKOM,
KaK PaCIIOPSAHTEIBHOCTD .

CnemmanpHpie  mpaBa  cTopoH. Mcrenm — oOnajmaer — clienyromUMHU
CIELUANIbHBIMU TIpaBaMU: MU3MEHUTh OCHOBAHUE WM MPEAMET HMCKa, YBEIUYHUTH
WM YMEHBIIUTH pa3Mep MCKOBBIX TpeOoBaHUM MO0 OTKa3aThcs OT ucka. Mcren
TaKXKe JlaeT corjlacue Ha 3aMEHy HEHAJJIe)KAIIero OTBETYMKA HaJJIC)KAIIUM.
OTBEeTYMK BIIpaBe MPHU3HATHh UCK IMOJHOCTHIO WM B YaCTH, a TaKXe MPEAbSBUTH
BCTpeUHBIM HCK. CrenuanbHBIMUA IIpaBaMy CTOPOH, KOTOPHIE OHU OCYIIECTBIISIOT
110 B3aMMHOMY COTJIACHIO, SIBJISIOTCS: 3aKJIIOYEHHE MUPOBOTO coriamieHus (ct. 39
I'TIK P®); usmenenune mnoaBeaoMctBeHHocTH (4. 3 ct. 3 TTIK P®) mmbo
noacyaHoctu aena (cr. 32 I'TIK P®).

Cyn KOHTPOJUPYET OCYIIECTBICHUE psja CHEHUAIBHBIX IOJTHOMOYUM
cTopoH. B wactHocTH, B coorBeTcTBUU € 4. 2 cT. 39 ['TIK P® cyn He npuHumaet
OTKa3 HCTIIA OT MCKa, MPU3HAHWE MCKa OTBETUMKOM M HE YTBEPXKIA€T MHUPOBOE
COTJIAIICHHWE CTOPOH, €CJIM 3TO MPOTUBOPEYUT 3aKOHY WJIM HapyllaeT IpaBa
3aKOHHBIE MHTEPECHI IPYTUX JIMII.

Tpebyemoe u oOecCmeYyeHHOE MPOIECCYabHBIM 3aKOHOM  JIOJDKHOE
MOBEJICHUE CTOPOHBI B TPAXKIAHCKOM CYIONPOU3BOACTBE, COOTBETCTBYIOLIEE
CyOBEKTUBHOMY  TIPOIECCYaIbHOMY TMpaBy CyJda — O3TO TpakJaaHCKas
mpoleccyanbHas 00I3aHHOCTh CTOPOHBI.

['paxxianckoe mpoueccyagbHOE 3aKOHOJATENbCTBO BO3JIATa€T HAa CTOPOHBI
onpeneNieHHple 00s3aHHOCTH. Tak, cormacHo 4. 2 cT. 35 I'TIK PO, 3a numnamu,
YYaCTBYIOIIUMH B JIeJIe, B TOM YHCJIC M 32 CTOPOHAMH, 3aKperjieHa 00s3aHHOCTD
J0OpOCOBECTHO TIOJIL30BAThCS BCEMH NPHHAICKAITUMHA WM IPOIECCYyaTbHBIMU
npaBamu. O CaHKIMM Ha CcIydall HEUCIIOJHEHUS YyKa3aHHOW 00s3aHHOCTH

ropopurcss B cr. 92 TTIK P®, mnpeaycmarpuBaromeii  00s3aHHOCTD

! Bracos A.A. I'paxxnanckoe nporeccyansHoe npaso. M., 2010. C. 79.
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HEJIOOPOCOBECTHOM  CTOPOHBI  YIUIATUTh B MOJB3Yy  JPYrod  CTOPOHBI
BO3HArpaKJeHue 3a (PakTHUUEeCKyl0 NOTepr0 BpeMmeHu. PazMep Bo3HarpaxaeHus
ONpeAesieTCss B TAKOM ClIydyae CYJIOM B pPa3yMHBIX NOpeAenax MU C y4YETOM
KOHKPETHBIX 0OCTOSITEILCTB.

Kaxnmas cropoHa JomkKHaA JOKa3aTh T€ OOCTOSITENbCTBA, Ha KOTOpPbIE OHA
CCBUTAETCS KaK Ha OCHOBaHWE CBOMX TpeOoBaHmii u Bo3pakenuit (cT. 56 ['TIK PD).
Henpencrapienre cTopoHOW MO TPEOOBAHHUIO Cya MUCbMEHHBIX U BEIIECTBEHHBIX
JI0Ka3aTeNbCTB MO MPUYMHAM, TPU3HAHHBIM CYJIOM HEYBAKUTEJIbHBIMU, BICYET 32
c000i1 MpUMEHEHHE 0 OTHOIICHUIO K BUHOBHOM CTOPOHE CAHKIIMM.

IIpaBOBOM OCHOBOWM MNPOLIECCYaJbHOW JESATEIBHOCTH CTOPOH SIBIIAIOTCS
CyOBEKTUBHBIE TPakAaHCKHUE MPOLIeCCyalIbHbIE MpaBa U 00SI3aHHOCTH.

Tak, CTOPOHBI 3asBISIFOT PA3JIMYHBIE XOJATANCTBA, MPEIACTABISIOT CYLy
MPOLECCYAIbHBIE JTOKYMEHTBl W JIOKa3aTEJIbCTBA, YYAaCTBYIOT B HCCIICIOBAHUH
JI0Ka3aTeNbCTB, B CYIACOHBIX NPEHUSX, AT OOBSICHEHUS IO Jeay U T...,
npoliieccyanbHasi AeSTEIbHOCTh CTOPOH MHOrooOpa3zHa. OIHHM JEWCTBUSL CTOPOH
HEMOCPEACTBEHHO BIIMSIOT HAa JUHAMUKY TPaXJAaHCKAX IPOLECCYATbHBIX
[IPABOOTHOLICHUN — IOPOXKIAKOT, HU3MEHSAIT M IpekpamarT ux. Hamnpumep,
o0)kajloBaHHE CyJIeOHOr0 pEIICHHs TOPOXKIAET HOBBIE MPOLECCyalbHbIE
OTHOILEHUS MEXKY JINI[AMH, YYaCTBYIOLIMMHU B JI€JI€, U CYy/IOM BTOPOM MHCTaHIUU.
OTka3 oT UcKa MpeKpallaeT MPoU3BOJICTBO MO Aeny. PacnopsaAuTeNnbHbIA XapakTep
MOIOOHBIX TMPOIECCYaNbHBIX JCHCTBUN CTOPOH TO3BOJISIET paccMaTpUBATh HX B
KA4eCTBE FOPHANIECKUX (haKToB .

IOpunnueckne pAelcTBUA CTOPOH, HE HMEKOIIME U1 TPaXIAHCKUX
MPOIIECCYyAbHBIX MPABOOTHOIICHUM 3HAUYCHUS IOPUANYECKUX (PAKTOB (Hampumep,
00BSICHEHUS CTOPOH, COOMpaHUE, TPEACTABICHUE CYy JOKA3aTEIbCTB U y4acTHE B
UX WCCJIEJOBaHUHU, BBICTYIUIECHUE B CYINEOHBIX TMPEHMSIX) HAa3bIBAIOTCS
MPOLECCYATbHBIMA MNOCTYNKaMU.B OTianune OT mpolecCyalbHBIX HOPUIAYECKHX

(akTOB, OHU SBIAIOTCA PE3YJIbTATOM peaIM3alUd YK€ BO3ZHUKIIUX U

Llepcmiox B.M. CyneOHOe TpPEACTaBUTENLCTBO IO TPAKIAHCKAM Jenam /
B.M. lllecmprox. — M.: 3aarenbctBo MockoBckoro yHusepcureta, 2014. C. 69.
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CYILIECTBYIONIUX CYOBEKTHUBHBIX MPOIECCYANbHBIX TMpPaB M MPOLECCYaTbHBIX
00s13aHHOCTEM CTOPOH.

CropoHbl CBOOOJHBI B OCYIIECTBICHUU MPEAYCMOTPEHHBIX 3aKOHOM
MPOLECCYAIbHBIX ACUCTBUUA. TeM He MEHee, OHM HE MOTYT COBEpILIATh JCUCTBHIA,
MPOTUBOPEUAIINX 3aKOHY U HAPYIIAIONIUX TpaBa U UHTEPECHI APYTUX JIMII.

MOXHO BBIIECIUTh TPU TPYNNbl CYOBEKTUBHBIX MPOLECCYaTbHBIX MpaB
CTOPOH, 10 CBOEMY COICPIKAHUIO

1) mpaBa, peaim3anys KOTOPBIX BIHMSICT HAa JHHAMUKY TPaXKTaHCKOTO
CYIIONIPOU3BOJICTBA — K ATOM TpymHme clielyeT OTHECTH BCE IpaBa, KOTOPHIE
BBIpaXXalOT MPUHIIUI JUCTO3UTUBHOCTH;

2) TmpaBa Ha y4yacTHe B CyJAcOHOM pa3OupaTeabCTBE — TaKHe
npolleccyaibHble TMpaBa CTOPOH, KaK IMPaBO Ha JIMYHOE Yy4acTHE B CyJIeOHOM
pa3OuparenbCcTBE, MPAaBO Ha MPEACTABUTENLCTBO B CyJe, IMPaBO Ha ydyacTHE B
UCCIIEIOBAHUU JI0KA3aTENbCTB U JIP.;

3) mpaBa, oOecreyuBaroONIMe CTOPOHAM CyIEOHYIO 3aIlUTy B IIHPOKOM
CMBICJIE — 3Ty TPYHIly COCTaBJISIIOT MpaBa Ha obOecreyeHue HcKa, oOecrieueHue
JI0Ka3aTeNbCTB, IMPAaBO Ha OTBOJ CYyAE€H, NPOKypopa, CeKkperaps CyIaeOHOTo
3acefaHus, MEPEeBOAYMKA, DKCIEpPTa, MpaBO MOAAaBaTh 3aMEYaHUS HA MPOTOKOJ
CyneOHOro 3acelanus u ap.

OTka3 OT HMCKa O3HAYaeT, YTO HCTEl] OTKAa3ajcsi OT CBOMX MaTepuabHO-
MPaBOBbIX TPEOOBAHUII K OTBETYUMKY M OT MPOAOJIKEHHSI CyIeOHOro Mpoliecca.
OTka3 OT HWCKa BiieUeT MOCJIEAYIONIME OTPAaHUYEHHUS MpaB Ha OoOpalleHUE B CYII,
HCTELl HE BIpaBe o0pamiaTbCad B CYJ C TEM K€ MCKOM, IO TEM K€ OCHOBAaHMSIM,
K TOMY K€ OTBETYUKY, IO3TOMY PEIICHUE UCTIAa 00 OTKa3e OT MCKa JOJKHO OBITh
MpPOJYyMaHO, B3BEIIEHO M OCO3HaHO. B ciydae, eciu HMCTUOM MPEIbSABICHO
HECKOJIbKO HCKOBBIX TpeOOBaHUM, BO3MOXKEH OTKa3 OT OJHOTO W3 HUX WIHU

HCCKOJIBKHUX, IIOCJIC IIPHUHATHA CYIAOM OTKa3a OT HCKa IIPOU3BOACTBO IIO

' 46651c06 H.®. CTOPOHBI B TPaXkIAHCKOM Mporecce // APOUTPaXHBIA ¥ TPAXIAHCKHI
nporecc. 2009. Ne 4 C. 48.
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OCTaBIIUMCS TpeOoBaHUsIM OyAeT mnpoaoixkeHo. OTkKa3 OT HMCKa BO3MOXKEH Ha
m000# cTaguu cyaeOHOro pas6upaTensCTBa .

OTka3 OT WHCKa SBISIETCS OJHUM U3 BaXHBIX PaCIOPAIUTEIbHBIX
MpOIECCYyalIbHBIX TpaB UCTIA, PEAlU3yeMbIM B IPOIIECCE PACCMOTPEHHS Jefia
CyJIOM TEpBOM MHCTAHIMHU, OOJAJAONIUM JIUCIO3UTUBHBIM XapakTtepoM. JlaHHoe
MpaBo, KaK U MpaBO Ha MPU3HAHUE MCKA, PEJAOCTABISIET CTOPOHAM BO3MOXHOCTb
pacropsiAuThCA 0OBEKTOM CIIOpa — MaTEPUATILHBIM OJIaroMm.

He ocraBiaser coMHeHWH B TOM, 4YTO OTKa3 OT HCKa BBICTyHaeT
UCKIIIOYUTEIBHO KaK CYOBEKTHBHOE MPABO HCTIIA CAMO COJepKaHUE MpaBa UCTIA
Ha OTKa3 OT ucka, ero ¢opmynupoBka B HopMmax ['TIK P®. Ono mpexacramisier
JOTUYECKOE MPOAOKEHHUE CYOBEKTMBHOIO IpaBa HUCTIA Ha MPEIbSABICHUE U
Mo/iep>KaHre UCKOBBIX TPeOOBAHMIA.

[Ipu3Hanue wHcka OTBETUYMKOM O3HAyaeT, YTO OH MpPHU3HAET TpeOoBaHUE
Kk Hemy uctia (4. 1 ct. 39 I'TIK P®). [Ipu3nanue ncka MOXeT ObITh KaK MOJIHBIM,
TaKk W 4YacTHUYHbIM. [Ipy mNpu3HAHUM HCKA W TPUHITHU €ro CYIOM MpoIece
MPOJIOKAETCA U MO JIeNly BBIHOCUTCSI PEIICHUE 00 YIOBJIECTBOPEHHH HCKOBBIX
TpeOOBaHUM.

B coorBerctBHe co cT. 39 I'TIK P® cTOpOHBI MOTYyT OKOHYHTH [€JI0
MHUPOBBIM COTJIAIICHUEM.

MupoBoe coriameHue — 3TO JOTOBOP, C IMOMOIIbI) KOTOPOro CTOPOHBI
MPEKpalaloT CHOp WIM YCTPAHSIOT MHYI0 HEONPENEIEHHOCTh B  CBOUX
MPAaBOOTHOIIICHUSIX TOCPEACTBOM B3aWMMHBIX NPEAOCTaBICHUN (YCTYNOK), U
YCTaHABIIMBAIOT HOBBIE MpaBa U OOSI3aHHOCTH. 3aKIIOUYUTh MUPOBOE COTJIAIIEHUE
MOXHO Ha JII00OW CTaJuM Tpa)kAaHCKOro Mpoliecca — OT MEPBOro 3acelaHus a0
UCIIOJHEHUs pEIIeHUs cyla. B ciydae yTBepXkKIEHUS MHUPOBOTO COTJAIICHUs
MPOU3BOJICTBO MO JENy MPEKpalllaeTcsi, U UCTELl HE MMEET NpaBO Ha MOBTOPHOE

oOpallleHusi B CyJ MO TE€M K€ OCHOBAaHUSAM M TpeOOBaHUSIM, KOTOpbIE ObLIU

Hosuxosa FO.C., Qecanoocansny C.H. TpaxgaHckoe  CyIOTPOU3BOJCTBO
B IIpoIIecCyaIbHOM TpaBe // ApOuTpaxHbiii U rpaxaanckuii mpouecc, 2010. Ne 4. C. 22.
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MpEeAMETOM PAcCMOTPEHHUs Jlefla, OKOHYUBIIEMCS 3aKIIOYEHHEM MHUPOBOTO
COTTIAIICHHS .

Korna mpoucxonut HapyllleHHE MpaB TPEThbUX JIMI, KOTJa €ro YCJIOBHS
MPOTUBOPEYAT 3aKOHY M MO JPYTMM MPaBOOTHOIICHUSIM MHUPOBOE COTJAIICHUE
HEBO3MOXXHO B CHJIY CIEHU(PUKU TaKUX OTHOIICHUM, HanOoJiee MOKa3aTeIbHbIMU
MOTYT OBITh CHOPBHI MO JUIICHUIO POAUTENBCKUX NIpaB, HU3MEHEHUE pa3Mepa
AJTMMEHTOB HU)KE YCTAHOBIICHHOTO TIpejieia.

N3meneHnne npenamera McKa; U3MEHEHHE OCHOBAHHUS MCKA; YBEIMYEHUE WUIIU
YMEHbIIIEHUE pa3Mepa UCKOBBIX TPeOOBaHUII - HCTEI] MHOT/Ia U3MEHSIET CBOM UCK,
CTOPOHBI MPEKPAIIAIOT CHOP, OTKA3bIBASICh OT CBOMX IPaB WJIM 3aKIio4as B CyJe
MupoBoe cornamenue (ct. 39 I'TIK P®). Takue u3mMeHeHHs OMYCKAIOTCS MpHU
OMPENICICHHBIX YCIOBUSX, YCTAHOBJIEHHBIX MPOILIECCYalbHBIM 3aKOHOM M UMEIOT
CYILIECTBEHHOE 3HAYEHHUE B MPOLECCE UCKOBOIO CIOpa.

Hcren BnpaBe MU3MEHUTh OCHOBAHUE WJIM NIPEIMET MCKa coryacHo 4. 1 cr. 39
I'TIK P®. Dta anbTepHaTHBa MpecieyeT 1ellb HE TOMYCTUTh 3aMEHbI OJTHOIO HCKa
JIPYTHM, HE UMEIOIIUM C HUM HHUYETO OOIIEero, T. €. 3allUIIAIONIUM COBEPIICHHO
WHOW MHTEPEC.

N3meHeHne 0CHOBaHHMS HCKa MOKET COCTOSITh KaK B 3aMEHE MEPBOHAYATIBHO
yKa3aHHBIX OOCTOSITENBCTB I OOOCHOBAHMS 3asBJICHHBIX TPeOOBAaHMII HOBHIMH,
TaK U BO BHECEHUU JIOMOJHUTENBHBIX WIH UCKIIOYEHUHU HEKOTOPBIX U3 YKa3aHHBIX
HUCTIIOM (baKTOBZ.

3aMeHa TMepBOHAYaJbHO YKA3aHHOTO UCTIOM  TMpeAMeTa  APYruM,
OCHOBaHUEM ISl KOTOPOTO CIY>KaT IE€pBOHAYaJIbHO NPUBEJICHHBIE HCTIOM
00CTOATENbCTBA — €CTh U3BMEHEHHUE MPEeIMETa UCKA.

OnHOBPEMEHHO M3MEHSITh MPEAMET U OCHOBaHUE HMCKa Henb3s. CoriacHo
3aKOHY MOKHO U3MEHHTH TOJIBKO OJMH M3 3JIeMeHTOB ucka. CormacHo 4. 1 ct. 39

I['TIK P® wuctny mnpenocTaBieHO IPAaBO YBEJIWYUTHh WA YMEHBIIUTH Pa3MeEp

Yecosckori E. llpuHumn mnpoleccyaJbHON aKTUBHOCTHM CyZAa B TIpPakJIaHCKOM
cynomnpou3Bojactse // Poccuiickas rocturus, 2013. Ne 8. C. 28.
2 Kynaxos I, Opnosckas A. OOS3aHHOCTH CTOPOH B TPAXTAHCKOM Tmpouecce //
Poccuiickas roctunms. 2011. Ne 4 C. 33.

25



UCKOBBIX TpeOoBaHui. M3meHeHHe pa3Mepa HUCKOBBIX TpPeOOBaHUU MPUBOJIUT
00beM MaTepHalbHOTO OOBEKTa HCKa B COOTBETCTBUU C JIEUCTBUTEIBHOCTHIO,
CIIy’a OXpaHEe TOr0 K€ 3asBJIEHHOIO0 B MCKE MHTEpeca, OHO HE BIEYET 3a cOOOoM
M3MEHEHHUSI TOXK/JECTB UCKa U MOTOMY JOMYyCKaeTcsl 3aKOHOM 0€3 OrpaHUYCHHUM.

CoenvHeHne M pa3beIUHEHHUE MCKOBBIX TPeOOBaHUNM — B COOTBETCTBUU
co ct. 151 T'TIK P® wucren BmpaBe COCAMHUTH B OJIHOM HMCKOBOM 3asiBICHUU
HECKOJIbKO TpeOOBaHUM, CBSI3aHHBIX MEX Ay co0oi. Yale Bcero Takue TpeOoBaHuUs
BBITEKAIOT U3 OJHOTO M TOr0 € CIHOPHOro mpaBooTHoIIeHus. Hampumep,
TpeOOBaHME O BOCCTAHOBJIICHUHU Ha pab0Te MOXKET OBITh COEIMHEHO C TPeOOBaHUEM
O B3bICKAHMHU 3apa0OTHOM IUIaThl 3a BBIHYXXACHHBIM Mporyn; TpeOoBaHUE
00 OMNpPOBEpPKEHHH CBEACHUM, MOpPOYAIIUX YECTh, JOCTOMHCTBO U JEJIOBYIO
pernyTanul, — ¢ TpeOOBaHMEM O BO3MEILEHUM MOpPAJIbHOIO Bpena; TpeOoBaHUE
00 yCTaHOBJIEHHUHM OTIIOBCTBA — C TpeOOBAHMEM O B3bICKAHWU AJTMMEHTOB Ha
HECOBEPILICHHOIETHErO PeGeHKA U T.11. .

Ecnu Takoe o0beauHeHe HEOOX0AUMO 11Jis1 0osiee OBICTPOTO U MPABUIBHOTO
PacCMOTPEHHS CIIOPOB, TO TaKOE€ 00BETUHEHNE HECKOJIBKHUX MCKOBBIX TPeOOBaHUM
JUTSL ©X COBMECTHOTO PACCMOTPEHHUS B OJTHOM TPOLIECCE MOXKET ObITh MMPOU3BEACHO.

MoryT ObITh OOBEJUHEHBI B OJHOM MCKOBOM 3asiBJICHUU TpeOOBaHUS
HECKOJIbKMX JIMI, OOpaTUBIIUXCA B CyJ 3a pa3pellieHHeM CIropa, a Takke
TpeOOBaHUs, HAIPABJICHHBIE K HECKOJIbKUM OTBETYHKAM.

Paznuuaror cyObeKTUBHOE M OOBEKTUBHOE COCIMHEHUE UCKOB.

CyOBbEKTUBHBIM COEMHEHHE O3HAYaeT COCAUHEHHE B OJTHOM MPOU3BOJICTBE
HECKOJIbKUX HCKOB MEXKIY pa3audyHbiMU Junamu. CyObEeKTHUBHOE COEAMHEHUE
FICKOB — HE 4TO HHOE, KaK IIPOLECCYATbHOE COyqacTHe?.

Korna BbIsicHsieTCs, 4TO, TO JUI0, K KOTOPOMY IPEAbSIBICH, UCK HE MOXKET
OBITh HOCHTEJIEM CIOPHOM OO0S3aHHOCTH B TpPaXJaHCKOM Ipollecce 3aMeHa

3
HCHAIJICKAIICTO OTBCTUYHKA .

! Bracos A.A. I'paxxnanckoe mpoueccyainbHoe nmpao. M., 2010. C. 95.
I'paxxpanckuii mpouecc. YueOHuk / mox pen. B.A. Mycuna, HA. Yeuunot,
.M. Yeuoma. M., 2010. C. 54.
¥ Taxk xe C. 36.
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Tak kak 3aMCHY HCHAJICIKAIICTO OTBCTUMKA OIPCACIIACT MCTCI], IMPCKIC
BCCIro HCTCH AOJDKCH OdaTb COIJIaCHME Ha YCTPAHCHHUC M3 [CJIa HA3BAHHOI'O HM
OTBCTYMKA W 3aMCHY €TI0 JAPYIMM OTBCTUHMKOM, Y KOTOPOIO HPCAIIOJIOKHTCIIBHO
HMEETCS CBI3b C 00SI3aHHOCTHIO OTBEYATH 110 JaHHOMY HCKY. HpI/I corjlacum uCTtaa
Ha 3aMCHY OTBCTUMKA CYJ IOCTAHOBJIKACT OIPCACICHUC, KOTOPBIM OCBO60)KI[aeT
HCHAIJICKAIICTO OTBCTYHMKA OT 00s3aHHOCTH y4aCTBOBAaThb B IIPOHECCEC H
OTKJIaAbIBACT ACJIO JJIA IIPHUBJICYCHHA B IIPOLCCC HAMICIKAIICIO OTBCTUYHKA. CYI[ HC
MOJXKCT YCTPAHUTDb U3 ACJIAa IICPBOHAYAIIBHOT'O OTBETUYHKA II0 CBOEMY YCMOTPCHUIO,
CCJIM HUCTCH HE COI1amacTCiad Ha 3aMCHY OTBCTYHMKA. Ecnmu mo oOGcrositenscTBaM
AcJIa OTBCYATh IO IIPCABABICHHOMY HMCKY OOJIKCH HC TOT, HAa KOI'O yKasal MCTCI,
Cyd IPHUBJIICKACT B IIPOLCCC BTOPOIro OTBCTYHMKA, HC YCTPAHAA IICPBOHAYAIIBHOI'O
OTBCTYHKA JO pa3pCHICHUA ACJIa 110 CYIICCTBY. BaxxHoe 3HaueHue JJIs1 BBIHCCCHHA
3aKOHHOTO M OOOCHOBAaHHOTO peuicHusa Cyda HMMCCT IIPAaBHJIBHOC OIIPCACIICHUC

Kpyra HaJJICKalllNX OTBCTUYUKOB I1I0 KOHKPECTHOMY ACIY.
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2. XAPAKTEPUCTHUKA  OTAEJIbHBIX  IIPOLIECCYAJIBHbBIX
OTHOWIEHNH C YYACTUEM CTOPOH

2.1. IIponieccyanpHOE COy4YacTHe

HNucTuTyT npoueccyanbHoro coyuyactus perynupyercs cT. 40 I'TIK P®, raoe
CKa3aHO, YTO HCK MOXET OBITh MPEIbABICH B CYJ COBMECTHO HECKOJIbKHUMU
UCTLAMHU WIM K HECKOJBKUM OTBeTYMKaM. KakIblii W3 UCTIOB WU OTBETUYUKOB
[0 OTHOIICHHIO K JIPYrOd CTOPOHE BBICTYHNAET CaMoOCTOATENbHO. COy4yaCTHUKHU
MOTYT MOPYYHUTh BEICHHUE Jeja OJHOMY WM HECKOJIBKHM U3 COYYaCTHHKOB.
B ciyyae HEBO3MOXXHOCTH pacCMOTpPEHHs jena 0e3 ydacTusi COOTBETUHMKA WU
COOTBETYHMKOB B CBSI3U C XapaKT€pOM CIIOPHOT'O MPABOOTHOILICHUS CYJ IPUBJICKAET
€ro Wi HUX K Y4YacTUIO B JieJie Mo cBoeil uuHunmatue. [locne mnpuBieueHHs
COOTBETYHMKA WJIM COOTBETYMKOB MOJATOTOBKA U PACCMOTPEHUE JIesIa TPOU3BOIATCS
¢ camoro Hauvana (4. 3 ct. 40 I'TIK PO).

VYyactue B OJHOM JieJie HECKOJIbKUX MCTIOB WJIM HECKOJIBKUX OTBETUYHUKOB,
MHTEpPEChl W TpeOOBaHUS KOTOPHIX HE HCKIIOYAIOT JpPyr JApyra Ha3bIBaeTCs
TIPOLIECCYATbHBIM COYIACTHEM

Heob6xoauMoe coydyacTue HeIuKoM ONpeaesaeTcs] IpeANMCaHusIMU 3aK0Ha U
XapakTepoOM CIOPHOTO MaTepUaIbHOTO NpaBOOTHOLIEHUS. (OHO HE 3aBUCUT
OT YCMOTpPEHUS CYyJia, UCTLIA UJIK OTBETUHKA.

Pemienrie, B KOTOpPOM ONpPEAENSIIOTCA TpaBa U OO0S3aHHOCTH KaXJOro
13 COYYaCTHUKOB CYJ1 BBIHOCUT MPHU MPOLECCYaTbHOM COYYaCTHH.

Takum oOGpa3zoM, mpoueccyaabHOE COydacTHe MPEeNICTaBIsIET cOO0M ydyacTue
B OJTHOM JI€JI€ Ha CTOPOHE MCTLA U (UJIM) OTBETYMKA HECKOIBKUX CYOBEKTOB MpPaBa,
KaXJIbId U3 KOTOPBIX COCTOUT B CHOpPE O CYOBEKTUBHOM IPaBE WM OXPAHIEMOM
3aKOHOM HMHTEpEece C MNPOTHBOMOJOXKHOM CTOpoHOU. M3 3TOro cremyer, 4ToO
MpOLIECCyaIbHOE COyYacTHE €CTh HE YTO MHOE, KaK CYOBEKTMBHOE COEIMHEHUE

HCKOB, KOTOPOE€ XapaKTEepU3yeTcs TeM, YTO B OJIHOM Ipolecce OOBbEeIUHSIOTCS

! Bracos A.A. Tpaxnanckoe npomeccyansHoe mpaso. M., 2010. C. 96.
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TpeOOBaHMS HECKOJBKUX YIPAaBOMOYCHHBIX CYOBEKTOB TMPOTHB HECKOJBKUX
00s13aHHBIX CYOBEKTOB KaK YUaCTHUKOB PETYJIATUBHBIX TPABOOTHOIICHHIA.

[lenpro MpoIecCcyabHOTO COYYACTHS SIBIISICTCS COBMECTHOE PacCMOTPEHHE
CyIOM B OJHOM IIPOILIECCE HECKOJIbKHMX TpeOOBaHUH. DTO O3HAYAET, YTO IIPH
COYYaCTHH HECKOJIBKO MPOIICCCOB CIMBAIOTCS B OJMH, B PE3YyJIbTaTe Uero,
BO-TIEPBBIX, COKPAIIAIOTCS CyAeOHbIE PAacXO/bl; BO-BTOPHIX, COKPAIIACTCS YKCIIO
CyneOHBIX 3acelaHHMii M, CJICAOBATENIbHO, SBOK YYaCTHHUKOB IIpoliecca B CYI;
B-TPETHhHUX, SKOHOMUTCS BPEMS CyJa Ha MPOBEPKY U OICHKY JI0Ka3aTCIILCTBEHHOTO
Marepualia, KOTOpbI€ IIPOBOJSATCS TOJBKO OJHMH pa3; HAKOHEI, B-YCTBEPTHIX,
HCKIII0YACTCS BBIHECEHHE ITPOTUBOPCUMBBIX CYICOHBIX PEIICHUN IO OJHUM U TeM
’Ke BOIpPOCaM.

TakuM 00pa3oM, HMHCTHTYT IIPOLECCYaJIbHOTO COY4YacTHS — OJHO U3
MPOSIBJICHWH  NPUHIMUIIOB  MPOIECCYaJlbHOH  DKOHOMHH, 3aKOHHOCTH U
000CHOBAHHOCTH.

[TockonbKy cOydYacTHE BCEIJa XapaKTepU3YeTCs HaJIMYUEeM HCKOBBIX
TpeOOBaHMI O 3aIUTE HECKOJBKHUX HCTIIOB IPOTHB HECKOJBKHUX OTBETYMKOB, TO
JUIa, BBICTYIAIONIME HA CTOPOHE WCTIA, HA3BIBAIOTCS COMCTIIAMM, a JIWIIA,
BBICTYIIAIOIIKE HA CTOPOHE OTBETYMKA—COOTBETUYMKAMH.

Pa3znnuaioT akTHBHOE, TACCHBHOE M CMEIIIAHHOE coydacTHe. [Ipu akTHBHOM
COYYacCTHHM HECKOJIBKO HMCTIIOB MPEABSABISIOT WCKH MPOTHB OJHOTO U TOTO KE
OTBETYMKA. AKTHBHOC COYYacCTHE XapaKTECPH3yeTCs MHOKECTBEHHOCTBIO JIHII
JIMIIb HA MCTIOBOM cTopoHe. Hampumep, akTHBHOE cOoydacThe OyaeT UMETh MECTO
B CiIy4ae MPEAbSBICHUS HCKOB O BOCCTAHOBJICHMH Ha pabOTe HECKOJBKMMH
pabOTHHKAMH, YBOJEHHBIMH IO OJHOMY H TOMY € OCHOBAHMIO (HAIPHUMED,
10 COKPAIIEHHUIO IIITATOB), POTUB OJHOI'O U TOI'O K€ pa60TozLaTenﬂ.1

[lpy TacCMBHOM COYYacTHW OJUH HCTEI[ MPEAbSBIACT WCK IPOTHB
HECKOJIbKMX OTBETYMKOB. CJIeI0BATEIIbHO, ITACCHBHOE COYYACTUE XapPAKTEPU3YETCS

MHOKECTBCHHOCTBIO JIMI[ TOJIBKO Ha OTBETHOM CTOpoHE. Hampumep, maccuBHOE

Tapxoe B.A. T'paxpanckoe mpaBo. OOmias uacth: Kypc nekuuit / B.A. Tapxos.
Yeboxkcapsl, 2009. C. 138.
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coyyactue Oylner HuMETb MECTO B Cllydae TMPEIbABICHUS HCKa OJHUM
U3 COCOOCTBEHHUKOB O BBIJIENE€ CBOEH JOJIM B 00IlIeM uMyllecTBe. B kauecTBe
COOTBETYHKOB B 3TOM JI€JI€ BHICTYNAIOT OCTAIONIUECS COCOOCTBEHHUKH.

Onnako HanOoJbIIEe MPAKTUUECKOE 3HAUCHUE UMEET MHas KiacCUudUKaIus
COy4yacTus, a MMEHHO JEJCHUE COydacTHsi Ha o0s3aTenbHOEe (HeoOXoaumoe) u
Heo0s13aTeIbHOE (pakynbTaTUBHOE). [IpaBoBEIM OCHOBAaHUEM ATOU
kinaccupukanuu cayxuT 4. 2 ct. 40 I'TIK P®. B cooTBercTBUM € yKa3aHHOU
HOPMOM MpoleccyaabHOE COYYaCTHE JAOMYCKAETCS, €CIIU:

1) mpemMeroMm cropa SBJISIOTCS oOmue npaBa W (WIM) OO0SI3aHHOCTH
HECKOJIBKHX UCTIOB JTUOO OTBETYHKOB;

2) mpaBa W 00SI3aHHOCTH HECKOJIBKMX HCTIOB U (WJIM) OTBETUYUKOB HMCIOT
OJIHO OCHOBAHUE;

3) mpeaMeToM criopa SIBJISIOTCS OJHOPOIHBIC IIPpaBa U 00S3aHHOCTH.

OO6s3aTenbHOC WM HEOOXOIUMOE COYy4YacTHE IPEACTaBISCT COOOM TaKyro
MHOKECTBEHHOCTb JIMI] Ha HUCTIIOBOM W (WJIM) OTBETHOM CTOpPOHE, MPH KOTOPOM
pa3lielibHOE PACCMOTPEHHE U Pa3pelIeHHE HECKOJbKUX HCKOBBIX TpeOOBaHUMN
MEXKJYy HECKOJIbKMMHM JMIAMH HEBO3MOXKHO. HEBO3MOXKHOCTh pa3fenbHOro
pPaccMOTpEHHUsI UCKOBBIX TPEOOBAHMM MpU 00s13aTETHLHOM COYYaCTUU OOYCIIOBIIEHA
HAJIMYMEM Y COYYAaCTHHUKOB OOIIUX WM B3aMMOCBSI3aHHBIX CYOBEKTHBHBIX TIPaB
100 (1) FOPUIUIECKUX 00SI3aHHOCTEH.

OOmHOCT, WM  B3aUMOCBA3aHHOCTh  CYOBEKTHBHBIX MpaB  JHOO
IOPUANYECKUX OO0S3aHHOCTEH COYYAaCTHUKOB TaKOBa, YTO PACCMOTPEHUE U
pasperieHrue CyJaoM BOMpoca O CYOBEKTHBHOM TIpaBe WIH FOPHIUYECKOU
00S3aHHOCTH OJIHOTO YIPAaBOMOYEHHOTO JIMOO OOS3aHHOTO JIMIA 3aTParuBaroT
IIpaBa MK 00S3aHHOCTH JPYrOro YIPaBOMOYCHHOTO WIH 00S3aHHOTO CyObeKTa.

Takum 00pa3oM, HEBO3ZMOKHOCTb Pa3J€IbHOIO0 PACCMOTPEHUSI HECKOJIBKUX
HCKOB MEXJy HECKOJIbKHUMH JIHI[AMU OOYCIIOBJIEHA TE€M, YTO COMUCTIHI U (WUJIX)

COOTBCTYHUKHU IIPCAIIOIararoTCAa CY6’BCKTaMI/I OJHOTO M TOI'0 KE MATCPHAILHOI'O

Y TI'onosanos H.M. I'paxxnanckoe mpaBo: [kypc nekuuit| /| HM. Tonosanos. CIIG.,
2013. C. 52.
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npaBooTHoweHus. [loatomy mpaBwiio 4. 3 ct. 40 ['TIK P® npennuceiBaer cyay
00sI3aHHOCTh MPUBJIEKATH MO CBOEH MHUIIMATUBE K YYacCTHIO B JieJie COOTBETUMKA
WM COOTBETYMKOB B CiIydyae HEBO3MOXKHOCTH PAacCMOTPEHHs Jiefla 0e3 ero Wuiu
ux ydactusi. B 3Toif cBsA3U pa3pellieHre cy1oM BOMpoca O CyObEKTUBHBIX IIpaBax U
(1)  00S3aHHOCTSIX  CYOBEKTOB  PEryJATUBHOIO  IMPABOOTHOLICHHUS, HE
MPUBJICYEHHBIX K yYyacTUe B JieJie, pacliCHUBAeTCs 3aKOHOJATElIEM Kak
CYILIECTBEHHOE HapyIIEHWE HOPM TPAXKAAHCKOTO MPOLECCYaJbHOrO0 MpaBa,
BBICTyHaroIiee Oe3yCIOBHBIM OCHOBAaHMEM OTMEHBI HE3aKOHHOTO pEIICHUs u
HaIpaBJICHUsI JieJia Ha HOBOE PaCCMOTpPEHHUE.

@dakynpbTaTUBHOE  COyYacTHE  MpEICTaBiIsieT  CcOOOM  TakoW  BUJ
MPOLIECCYATBHOTO COYYacTHs, P KOTOPOM BO3MOXHO KaK pa3felbHOE, TaK U
COBMECTHOE PACCMOTPEHUE CYJIOM TpeOOBaHHI HECKOJbKUX HCTIOB MNPOTUB
HECKOJIbKUX  OTBETUYMKOB. BO3MOXXHOCTH  pPa3JeabHOTO, CaMOCTOSITEIBLHOTO
pacCMOTpPEHUsI HECKOJIbKUX HUCKOBBIX TpeOoBaHUN Tipu  (aKyJIbTaTUBHOM
COy4yaCTUH MOXET OBbITh OO0yClOBI€HAa JABYMSI NPUYMHAMU: BO-TIEPBBIX,
COJIMJIAPHBIM XapaKTepoM IpaB U (WiK) 00A3aHHOCTENH CYOBEKTOB OJIHOTO M TOTO
K€ MAaTepUaJIbHOTO TPAaBOOTHOILICHUS; BO-BTOPBIX, OJTHOPOJIHBIM XapaKTEPOM IpaB
u 00s13aHHOCTEN CYOBEKTOB pa3HbIX, T.€. CaMOCTOSITEIbHBIX MAaTepHAIbHBIX
MIPaBOOTHOLICHUM. !

[IpumepoM OJHOPOTHOTO XapaKTepa MCKOBBIX TPEOOBAHUU MOTYT CIYKHUTh
MCKH HECKOJIbKUX PA0OTHUKOB, YBOJICHHBIX MO OJHOMY U TOMY € OCHOBAaHHIO
(Hanmpumep, MO COKPAIICHUIO IITATOB), MPOTUB pabOTO/ATENE O BOCCTAHOBICHUU
Ha pabore. B0o3MOXHOCTH (aKyJIbTaTUBHOIO COYydYacTHsi Ha CTOPOHE MCTIA
B Cllydae BO3BpaTa 0€3HaJ[30pHBIX JIOMAIIHUX >KUBOTHBIX X COOCTBEHHHUKY JIHUIIO,
3a/ieprKaBIliee KUBOTHBIX, U JIUIIO, Y KOTOPOTO OHU HAXOJWJINChH HA COJACPKaHUU U
B MOJb30BaHUU, MMEIOT MPaBO HA BO3MEIIEHHE COOCTBEHHHUKOM HEOOXOJHUMBIX

pPacxoa0B, CBA3aHHLIX C COACPKAHNCM KNBOTHBIX.

! Makapssn E.JI. Croponsl B rpaxanckom mpomecce. URL: http://www.allpravo.ru/
diploma/doc1097p0/instrum5081/print5090.html (nata obpamenus: 12.12.2016).
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s kinaccudeckodt  (GopMbl  (pakyIbTaTUBHOTO COYYacTHs, B OCHOBE
KOTOPOTO JISKUT OJHOPOJAHOCTh rpakaaHckux naen (m. 3 4. 2 c1. 40 I'TIK PD),
XapaKTEpPHO, YTO COMCTI[BI U COOTBETUYMKH HE MUMEIOT MEXKIY COOOW BHYTpPEHHEH,
MaTepualbHO-TIPaBOBOM  CBsi3M. MHBIMH  croBamMM, 0Opu  (PaKyJIbTaTUBHOM
COYYaCTHUU COUCTIIBI U COOTBETUYMKH MPEANOJIOKUTEIHHO CBSI3aHbl B MATEPUATIBHO-
MPaBOBOM IUJIAHE TOJIbKO C MPOTUBOIOJIOKHOW CTOPOHOM, HO HE MEXAY COOOH.
Hckntouenre MpeicTaBisOT CIydyad y4acTUsl B J€J€ COJUIAPHBIX COUCTLOB U
(W1K) conMAapHbBIX COOTBETUYMKOB.

[IpakTueckoe 3Ha4YeHWE JEJNEHUS COYyYacTUsl Ha 00s3aTelbHOE U
(haKyJIbTaTUBHOE COCTOUT B CIEAYIOUIEM.

[Ipu o00s3aTeNbHOM COY4YacCTHMM CYyJI HE BIIPaBe paccMaTpUBaTh €0
B OTCYTCTBUE KOT'0-TM0O U3 00A3aTEIbHBIX COYYaCTHUKOB, IOTOMY UYTO HE BIPaBE
peath Bompoc o0 OONIMX WJIM B3aMMOCBS3aHHBIX IpaBax JUOO 00S3aHHOCTIX
B OTCYTCTBHE XOTsI Obl OJIHOTO M3 €ro HOcUTeJIeH. B MpOoTUBHOM ciydae penieHue
Cylla, 3aTparuparoniee npaBa U 0OSI3aHHOCTH JIMIL, HE MPUBJICUYCHHBIX K YYACTUIO
B JeJe, TOMJEXKUT OEe3yCIOBHOM OTMEHE KaK HE3aKOHHOE HE3aBHUCUMO
OT MPABWIBLHOCTH Pa3pelICHNUs JIeJia M0 CYIIECTBY.

[Ipn (akynbTaTUBHOM COYYaCTUH CYJl, PYKOBOACTBYSACH COOOpaKE€HUSIMU
MPOLIECCYATbHOM HSKOHOMHUH, C YY€TOM MHEHHS CTOPOH BIpaBe OOBEAMHHUTH
HECKOJIbKO OJJHOPOJHBIX JI€JI B OJHO IPOM3BOJCTBO C LEIbIO X COBMECTHOTO
paccmoTpenus U paspenieHus. CyJl MOXKET TakKKe BBIJCIUTH OJTHO UM HECKOJIBKO
M3 COCJMHEHHBIX MCTIIOM B HMCKOBOM 3asBJICHHHU TpeOOBaHWN B OTIEIBHOC
MIPOM3BOJICTBO, €CIIM COYTET pa3eibHOE PACCMOTPEHHE OJHOTHUITHBIX Aen Oojee

11e71eco000pa3HbIM.
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2.2. 3aMeHa HeHAJJIEKAIIIETO OTBETUYNKA

ITopaBmime WCK HE BCEra MOTYT TOYHO OINPEICIINTh MPUHAMICKAINIUE UM
npaBa, CTPYKTypy cmnopa W T.O. B MOMEHT BO3HUKHOBEHUS TI'Pa)XJaHCKOTO
CYJIOITPOU3BOJICTBA HE BCE OOCTOSTEIHCTBA MOTYT OBITh U3BECTHBI 3asIBUTEIIO.

N.M.3aiilieB yka3plBa€T Ha BO3MOXKHOCTh OUIMOOK JBYX BHJIOB: 3asBUTEIb
Tu00 HEMPaBWIHHO OMPEAEISIET CBOI IOPUUYECKYIO0 3aUHTEPECOBAHHOCTH, T.€.
HEBEPHO JIETUTUMUPYET ce0sl KaK UCTIA, MO0 HETOUHO OMPEACIISIET, KTO JOJKEH
OBITh OTBETYMKOM MO crnopy. OmuOKku MOTYT OBITh BbI3BaHbl HE3HAHUEM WU
HENPABUJIBHBIM TOJKOBAHMEM HOPM IIpaBa, a TAKKE€ HEUYECTKAM 3HAHUEM
JEUCTBUTENILHBIX OOCTOSATENbCTB KOH(IUKTA. [IpeabsBisisi UCK, UCTELl JOJKEH
MpEACTaBUTh CYJly JaHHBbIE, U3 KOTOPHIX ObLIO OBl BHUJHO, YTO OH SIBJISIETCS
HAJUJIS)KAIIUM HCTLOM, a IPUBIIEKAEMOE UM K OTBETY JIMLO ABJISAETCS HAMNICKAIIUM
OTBETYMKOM. VcTer JoJKeH JIeTMTUMHUPOBATh ce0s M oTBeTuMKa. Jlermtumanus
(y3akOHEHHME) HMEET IeJNbI0 YETKOE OMpeAeieHue CyOhEeKTUBHOIO COCTaBa
YYaCTHUKOB CIOpa, MPABWIBHYIO IOPUAUYECKYIO KBAIU(PUKAIUMIO  CHOpa.
Jlerutumanus oO0€CrieYMBAECT BHIHECEHUE PEICHUSI B OTHOIICHUM JIEUCTBUTEIBHO
MATEpPUAIbHO 3aMHTEPECOBAHHBIX Jul. [locaencTBueM MpeabABICHUS HCKa
HEHaJIJIeXxauM ucTiuoM OyaeT otka3 B ucke. [loatomy I'TIK PO omepupyer He
TEPMUHOM HEHAJJIeKallass CTOPOHA, a TOJbKO KaTerOpuen «HEeHaIJIeKalui
OTBETUHK.

B coorBerctBun co cr. 41 T'TIK P® «cyn mpu moaroTtoBke Aena WU
BO BpeMsl €ro pazOupareibCcTBa B CyJ€ MEPBOM HMHCTAHIMU MOXKET JOMYCTUTH
M0 XOJATalCTBY WM C COIJIAaCHs HKCTUA 3aMEHY HEHAJJIC)KAIIETO OTBETUMKA
HaiexkamuM.  [locnme 3aMeHbl  HEHAJJIEkKAIIErO OTBETUYMKA  HAAJIeKalUM

IMOATrOTOBKA U paCCMOTPCHUC ACJIa ITPOU3BOIATCA C CaMOI'0O Ha4dalia. B ClIy4dac €Clin

! Cmywkun A.B., Cyprosa T.B., Yepnurxosea O.C.. I'paxnpanckuii npomecc URL:
http://textbook.news/grajdanskiy-protsess_844/storonyi-50485.html (mara oOpaIeHuUs:
12.12.2016).
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WCTEI] HE COTJIACEH HA 3aMEHY HEHAJJIEXkKAILEro OTBETYMKA APYTHM JIMLOM, CYA
paccMaTpuBaeT AEI0 MO MPEABIBICHHOMY I/ICKy»l.

Takum  00pa3om,HaJIeKAIyI0  CTOPOHYMOXKHO  ONPENENuTh,  Kak
YCTaHOBJIEHHBI CYAOM IO OOCTOSITEIbCTBAM Ji€Nla JIEWCTBUTENBHBIA CYOBEKT
CIIOPHOTO MPABOOTHOIIEHHS.

CyIIHOCTBIO 3aMEHbl HEHAQJIEKAIIEr0 OTBETYMKA, KaK IPaBOBOTO
WHCTUTYTA, SBIAETCA JEATENBHOCTh CyJa, HaNpaBI€HHAas Ha MNPOJOIKEHUE
pazOuparenbcTBa  Jejla  NpPU  YCTAHOBIEHUHM  OOCTOSITEIbCTB,  CBOUM
CyLIECTBOBAHMEM  MPEMATCTBYIOIIMX HOPMAaJIbHOMY  DPa3BUTHIO  MpOLECCa.
Ycerpansas w3 mporecca HEHANIEKAIIEro OTBETYHMKA, CYA BBIBOJAUT 3a PaMKH
CyeOHOTO pa30uparTesbCcTBA JIMIIO, HE SBISIONIEECS CYOBEKTOM CIOPHOTO
MAaTEPUAIBLHOrO IMPABOOTHOLICHUA. TeM caMbIM CyJ 3allyINAacT WHTEPECHI, KaAK
HEHAJIJIC)KAIEe CTOPOHBI, TaK U HAJJICIKAIIEH.

Ecnu uck npenpaBiaeH TpoKypopoM JIHO0 OpraHU3alusIMU UK TPaXKIaHAMM,
BO30YXJAIOIIUMU JIEJI0 B UHTEpPECaX APYTuX JUl, MPOKYpPOp U 3TU OpraHu3aluu
JNOJDKHBI ~ TaK)Ke JISTUTUMHUpPOBaTh MCTHA M oTBeTuuka. (CregoBaTenbHO,
HAUISKAIIMMHA CTOPOHAMHU B TPa)KJaHCKOM JEJE SBIISIIOTCS JULA, B OTHOLLIEHUH
KOTOPBIX €CTh JaHHbIE O TOM, YTO OHU MOTYT OBbITh CYOBEKTaMU CIIOPHOTO
MAaTEPUAIBHOTO TPABOOTHOILLICHUS.

Hannexamasi cTopoHa B pslie CIydaeB MOXKET ObITh OMpeAesieHa MpsIMbIM
yKa3aHUEM 3aKkOHA. Tak, HaIeKalluM OTBETYMKOM MO HCKaM O BO3MEIICHUH
Bpela, IPUUMHEHHOTO UCTOYHUKOM TMOBBIIIEHHOW OMAaCHOCTH, ABJISIETCS BIIaJleliel
MCTOYHUKA MOBBIILIEHHOW OMAaCHOCTH.

3aMeHa HeHaAJIekKAIIero OTBETYMKA 0(hOPMIISIETCSI OTIPEACIICHUEM CY/a.

Hagnexamumu CcTOpoHaMHM TPU3HAIOTCS TpaXJaHe ¢ OpraHu3alluu,
UMEIoIe CYOBEKTUBHYIO HOPUJIMYECKYI0 3aWHTEPECOBAHHOCTh B Pa3pelICHHUU
cynebHoro cropa o mpaBe. UToObl OBITH HaJIEKAIIEH CTOPOHOW B KOHKPETHOM

niese, He00X0IUMO OBITh CYOBEKTOM CIIOPHOTO MaTEPUAIBLHOTO MPABOOTHOIICHUS.

' 3aiiyes Y. Hazo i cyzy 3aMeHsTh HEHAUIEKAIIYIO CTOpoHy? // PoccHiickast OCTHIAS.
2012. Ne 8 C. 28.
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Ho B MoMeHT BO30YXJI€HHSI MPOU3BOJICTBA MO TPAXKIAHCKOMY €Ny CYyIbs HeE
B COCTOSIHUM OIPENICIUTh, SBIAIOTCSA JU CTOPOHBI HAJICKAIIUMH, U HE MOXKET
[0 TakOMy OCHOBAaHHIO OTKa3aTb B MPUHATHM HMCKOBOTO  3asIBICHUSA.
CnenoBaTtenbHO, MPU3HATH CTOPOHY HAJJIEKAIIEH B ATOT MOMEHT MOKHO JIWIIIb
NPEANONOXUTEIbHO. MIMEHHO NpeAnonoXKUTEIbHAs CBI3b OMPEICIICHHOrO JuIla
CO CIIOPHBIM MaTepHaIbHBIM MPABOOTHOIIIEHUEM OOYCIIOBIMBAECT CIIOCOOHOCTH HE
K Ipolieccy BooO1Ie, a CHOCOOHOCTh ObITh CTOPOHOM B TOM MJIM MHOM KOHKPETHOM
CyIONPOU3BOJICTBE. !

CyIIHOCTBIO 3aMEHBI HEHAIJIEXKAILIEN CTOPOHBI SBJISIETCS AEATENBHOCTD Cy1a
[0 PACCMOTPEHUIO CIIOpa O MpaBe B HOBOM CYOBEKTHOM COCTaBe M NPHUHSTHE
TaKUX MEP, KOrJa 3aMeHa KaK TakoBas ocyuiecTBisaeTcsa. Cya JOJKEH CTPEMUTHCS,
yTOOBI HEHAJJIeXKaIasi CTOpPOHA BHINIA M3 Mpollecca, a HajJIexkKalas 3aHsaa ee
MECTO, T.€. YTOOBI MPOM30IIIa UMEHHO 3aMEHa.

NHCTUTYT 3aMeHBl HEHaJJIeKAIlel CTOPOHBI OBUT M3BECTCH M IPEKHEMY
rpaXJaHCKOMY TMpoLeccyalbHOMY 3akoHojarenbcTBy, HO [TIK P® BHec
B COAEPKAHUE U MTPABUJIA €TI0 OCYIIECTBICHUS U3MEHECHUS.

Panee ct. 36 I'TIK P® PCOCP 1964 r. npenycmarpuBaia BO3MOKHOCTh
MIpY OMPEACICHHBIX YCIOBHUAX MPOU3BOAUTH 3aMEHY KaK HEHAJJIC)KAIeTro HCTIIA,
TaK U HEHAJIEXKAIIEr0 OTBETYMKA. DTO BIOJHE COOTBETCTBOBAJIO TOW AKTUBHOM
poJIM CyJia, KOTOPYIO OH B CHJIYy 3aKOHA JOJDKEH ObUT 3aHUMAaTh B I'PaKJTaHCKOM
cynornpou3BojictBe. CylIeCTBEHHbIE HM3MEHEHUS, MPOU3OLICAIINE B MOCIEIHHE
rojbl B JKM3HM POCCHUHCKOTO OOIECTBa, IOTPEOOBAIM COOTBETCTBYIOIINX
W3MEHECHUH B MPAaBOBOM PETYJIMPOBAHUU ACATEIBHOCTH CYJa MPHU OCYIECTBICHUU
npaBocynusi. MIsmenenust u gononHenus, BHeceHHble B ['TIK PO PCOCP B 1995,
2000 rr., KOCHYJIHCHh 3HAYUTEJIILHOW 4YacTU KOJEKCa M, B YAaCTHOCTH, TaKHUX
OCHOBOIIOJIAralIIMX Hayaldl TPakKIAHCKOTO IMPOIECCYyaIbHOTO IpaBa, Kak

IMPpUHOUIIBI AUCIIO3UTHUBHOCTH, COCTA3aTCIBbHOCTH, IIPOLCCCYAJIbHOI'O PABCHCTBA

Meiiep /.M. Pycckoe rpaxnaHckoe mpaBo / mnpemucit. H.B. Kosznosou,
T.A. Ilankpamosa. M.: Craryr, 2010. C. 102.
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ctopoH. Cyn Obul  0OCBOOOXKAEH OT HEOOOCHOBAHHOTO  BMEIIATENbCTBA
B MPOIECCYaTbHbIE OTHOILICHUS U ACSTEIbHOCTD CIIOPSIIUX.

B coorBerctBun co cr. 41 TI'TIK P® pgomyckaerca 3ameHa JHIIb
HEHAaJIJIeXKAIIEero OTBEeTYMKAa. HempeMeHHBIM yCIIOBHEM 3aMEHbl HEHAJICKAIEeTo
OTBETUYMKA HAJICIKAIIUM SIBIISIETCS] XOJaTalCTBO UCTIA O 3aMEHE WJIM €ro COorjiacue
Ha 3aMEHy, €CJM 3aMeHa NPOU3BOJMUTCS MO HHUIMaThBe cyna. Ilo nenam

HCKOTOPBIX KaTCFOpI/Iﬁ Haz[nexcamnﬁ OTBCTUYHUK OIIPCACIIACTCA 3aKOHOM.

2.3. IIporeccyanbHOE TIPABOMPUEMCTBO

[IponieccyanibHblil 3aKOH MOpEeAyCMAaTPUBAET BO3MOXHOCTH IPUMEHEHUS
MpaBoOlpeeMCTBA Ha  cliydyall  BBIOBITHUSL OJHOM U3 CTOPOH  CIIOPHOTO
npaBooTHomeHust (ct. 44 TITIK P®). IlponeccyanbHoe mOpaBONpeeMCTBO
OTJIMYAETCSI OT 3aMEHbl HEHAJIeKaIlle CTOPOHBI TEM, YTO JIHUIO 3aMEHSIOIIEe —
MPaBOMPEEMHUK TMPOAOJKAET B TMPOIECCEe Yy4YacTHE JMIAa 3aMEHIeMOro —
npaBomnpealiecTBeHHuKa. [loatoMy Bce, 4YTO MNPOM30LUIO B  MpoIEcce
0 BCTYIUIEHUSI B HEro MPaBONpPEEMHHKA, O00sA3aTEIbHO ISl TOCJEIHETO.
[Tpu 3amenHe xe HeHaexane CTOPOHbI MPOIIECC HAYMHAETCS CHaYaa.

IIpaBonpeeMcTBO, MPENYCMOTPEHHOE, B 4YacTHOCTH, HopMamu ['K PO,
MpeaycMaTpUBAIOIIMMU MIPABONPEEMCTBO B CIydastX OOUIEro WA CHHTYJISIPHOTO
MPaBOINPEEMCTBA B MATEPUAJIBHOM MPABE — OCHOBA IIPABOIIPEEMCTBA.

B ciyyae cMepTu rpakIaHuHa U MEPEXo/ia €ro UMYIIECTBA MO 3aKOHY WU
10 3aBEIIAHUIO0 K €ro HACJIEIHHKAM, a TAKXKE MPU PEOpraHu3aluu FOPHUINYECKOTO
JIAIA MOKET HMETh MECTO YHHBEPCATHHOE IIPABOIPEEMCTBO

Yerynka tpe6oBanust (ct. 382 'K P®D), nepeBoj HOTKHUKOM CBOETO A0JTa
Ha gpyroe ymno (m. 1 cr. 391 T'K P®) u wunble ciyyan mnepeMeHbl JUIL
B 00s3aTeNbcTBE MOTYT OBITh TaKX€ OCHOBAHHMSIMU  MPOIECCYATbHOTO

npasonpeemctBa. CormacHo cr. 387 I'K P® mnpaBa kpeauropa mepexonsT

! Bracos A.A. Tpaxnanckoe npomeccyansHoe mpaso. M., 2010. C. 50.
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Mo 00s3aTeNbCTBY K JIPYTOMIIMILY Ha OCHOBAHMM 3aKOHA W HACTYIUICHUS
YKa3aHHBIX B HEM OOCTOSATENIbCTB: IO PEIICHUIO Cy/a O MEePEeBoJie MpaB KpeauTopa
Ha JPYroe JuI0, KOTJla BOBMOXXHOCTh TaKOTO MEPEeBOa MPeIyCMOTPEHA 3aKOHOM;
BCJICJICTBHE KCIIOJIHEHUSI 00s53aTelbcTBA JOJDKHMKA €ro IMOpy4YUTeNIeM WU
3aJI0ro/latesieM, HE SBISIIOIIUMCS JOJKHUKOM MO 3TOMY 00S3aTeNbCTBY, U
B Apyrux ciyvasx. CiaeayeT uMeThb B BUY, YTO MPU NEPEBOAE TOKHUKOM CBOETO
JI0JITa Ha JIPYToe JIMI0, TAKOW MepeBO/i BO3MOXKEH TOJBKO MPU HAJIMYHUH COTJIACHs
Ha MIEPEBOJ AOJITa CAMOT0 KPEAUTOpa .

[IporieccyanbHoe MpPaBOMPEEMCTBO HCKJIIOYAETCS B ClaydasX, Korja
MAaTepUaIbHOE MPaBO HE AOMYCKAeT mpaBornpeemMctBo. Tak, cT. 383 'K PD He
JIOMyCKaeT Mepexo]i K APYyromMy JUIly MpaB, HEPA3PHIBHO CBS3AHHBIX C JIMYHOCTHIO
KpeIUTopa, B YaCTHOCTU TpeOOBaHMI 00 alMMEHTaX M O BO3MEILCHUHU Bpena,
MPUYMHEHHOTO KU3HHU WU 3710poBbI0. He pomyckaercsi 6€3 coriacusi JOJKHHUKA
yCTyNKa TpeOOBaHUsI MO 0053aTEIbCTBY, B KOTOPOM JMYHOCTH KPEAUTOpPa UMEET
CYIIECTBEHHOE 3HAYECHHUE JJIs1 TIOJDKHUKA, corjacHo 1. 2 ¢T. 388 'K PO.

[IpaBonpeeMHrK, BCTymas B TMpolecC, JOJDKEH NPEACTaBUTh CYIy
JIOKYMEHTBI, MOATBEPKAAIOT HE €ro MpaBOMPEEMCTBO (HAaNpUMEp, MPEICTaBUTh
Cylly CBHUJAETEIbCTBO O IMpaBe Ha HACIEJICTBO, JOKYMEHT O pEOpraHu3aiuu
IOpUIAYECKOT O JIUIA, JOTOBOP 00 YCTYIKE MpaBa TpeOOBaHUs U JIp.).

IIporeccyanbHOE MPaBONPEEMCTBO BO3MOXHO B JIIOOOH cTaauM Mpoiiecca
(B cTaauu MOJArOTOBKHU Jiea K CyieOHOMY pa30UpaTenbCTBY, B CTAIUU CyA€OHOTO
pazOuparenbCcTBa U T.J1.).

[IpaBornpeeMcTBO JOIMYCKAeTCsd B Cilydae BBIOBITHS CTOPOHBI M3 Jiefa.
Opnnako nelcTBUE 3TOM HOPMBI, HA HAll B3TJISAJl, PACIPOCTPAHSIETCS U HA TPETHUX
JUI. 3asBIIAIONIMX CAMOCTOSITENIbHbIE TPEOOBAaHMS HA MPEIMET CIOpPa, MOCKOIBKY
oHM (aKTHUECKH HUMEIOT BCE TMpOIeCCyalbHbIE MpaBa U OO0S3aHHOCTU WCTIIA
0 JIeIy.

[IponieccyanbHOE MPaBONPEEMCTBO OTIMYAETCS OT 3aMEHbl HEHaJjlexkKallei

CTOPOHBI 0 JIEIY.

YOcokuna I'.JI. Tpaxnarckuii nporece. O6mmast gacts. M. FOpucrs., 2009. C. 91.
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[IpoueccyaibHOE MPABOMPEEMCTBO, KAK YXKE OTMEUAIOCh, MPEANOJIATAET
MPEEMCTBO B MAaT€pHAIbHOM MpaBe. MexIy HEHaIexKaluleld CTOPOHOU H
HaJIJIeXKaIleld CTOPOHOW HUKAKOW MaTepHUaJbHO-TIPABOBOM CBSI3U HE CYIIIECTBYET.

[IpoueccyanbHOE MPAaBONPEEMCTBO BEIET K MEPEAAUE MPABONPEEMHHUKY BCEX
MpollecCyalbHBIX TIPaB U 00s3aHHOCTEN MpaBoNpealecTBeHHNKA. Henannexanias
CTOpOHA HE MOXKET IMepeaTh CBOU MpaBa U 00sI3aHHOCTU HAIJIEkKAIEl CTOPOHE.

[Tpu MPOLECCYATbHOM IIPaBONPEEMCTBE Cy/1eOHbIN pouecc
BO300OHOBIIAIETCS C TOTO JCHCTBUSA, HA KOTOPOM OH ObUT MPUOCTAaHOBJIEH. B ciyuae
3aMEHBI HEHAISKALIEH CTOPOHBI CYIeOHbI POLECC HAYMHASTCS CHAYAIIA.

JIns mpaBOIpEEMHUKA BCE JEHUCTBUS, COBEPIICHHBIE B IMPOLECCE 10 €T0
BCTYIUJICHUSI B0, 00SI3aTENbHbBI B TOM Mepe, B KaKOW OHU ObLIM OBl 00s13aTEIbHbI
JUISL JIMIa, KOTOpO€ NPaBONPEEeMHUK 3aMeHWI. Hampumep, mpaBONpeeMHUK HE
BIIpaBe TpeOOBATh MNEPENPOBEPKHU J0OKA3aTEeNIbCTB, €CIM B HMX HCCIECIOBAHUU
y4acCTBOBaJ MPABOIPEAICCTBEHHUK. B TO ke Bpemsi mpoleccyaibHble AEHUCTBUA,
COBEpIICHHbIE HEHAJJIeKAIIEH CTOPOHOW, HE SBISAIOTCS O00S3aTENbHBIMU IS

HaJIJIEXkKAaIlEH CTOPOHBI.

Meiiep /.M. Pycckoe rpaxnaHckoe mpaBo / mnpemucit. H.B. Kosznosou,
T.A. Ilankpamosa. M.: Craryr, 2010. C. 122.
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AHAJIN3 ITIPABOIIPUMEHUTEJILHOM ITPAKTUKU ITO TEME BKP

['paxxpaHckuid MpoLECCyalbHbIM KOAEKC MPENyCMaTPUBAET BO3MOYKHOCTh
3aMEeHbI HEHaJIJIexaniero orseTurka (ct. 41), koTopass MOXKET ObITh TPOU3BEACHA
TOJBKO C COrJacHsl MCTIA NpU NOATOTOBKE Jena WIM BO BpeMS €ro
pazOuparenbcTBa B CyjAe INepBod mHCTaHIMM. Eciam ucren He gan corjacus Ha
3aMEHY HEHAUIEKAIIEr0 OTBETYMKA JPYTMM JMLOM, CYZA PpacCMaTpuUBaeT AEJ0
10 MPEIBABIEHHOMY HCKY.

[locne 3ameHbl HEHAAJIEKAIEr0 OTBETYMKA HAJIJIEKAITUM CYJl 00s13aH BHOBb
MIPOBECTH MOATOTOBKY JI€JIa U MPUCTYIIUTH K €r0 PACCMOTPEHHIO C CAMOT0 Hayaa.

Cratpsa 41 I'TIK PO Ttakke yka3bIBaeT, 4TO MCTEI] MOXKET CaM IMPOSABUTH
WHULIMATUBY U 3adBUTh XOJATAaCTBO O 3aMEHE HEHAJIeKAlllero OTBETYMKA
HajexamuM. O BO3MOXHOCTM TMPOSIBUTh WHULIMATUBY JPYTUM JIMIIAM,
yuactBytomum B aeie, ['TIK PO ve rosopur.

VYKazaHue TMpOLECCyalbHOIO 3aKOHA HAa TO, YTO TMOCJIE 3aMEHBI
HEHAJIEKAIIEr0 OTBETUMKA HAJJICKAIINM MPOLECC TOKEH MPOXOAUTH C CAMOTO
Hayajla, UMeeT NPUHUUNHUAIBHOE 3HadueHue. Bce, 4To coBepmmia B mpolecce
HEHAJJIeKAMA OTBETYMK, HE MOXKET HMEThb IOPUIUYECKOrO0 3HAYEHUS s
HaJJIekanlero oTBeTYMKa. Hampumep, MOTHBBI 3a4BIEHHOTO OTBOJAA CYIbE
y APYroro JiMia MOTyT ObITh MHBIMH. Hamnexxamuii OTBETYHK BIpaBe TpeOOBaTh
MIPOBEPKH U MCCIIEIOBAHUS BCEX I0KA3aTEIbCTB U T.J.

<...Pemenuem Yuanuuckoro pailoHHoro cyna r. Yuamnsl ot 12 saBaps 2017
no ey Ne 2-145/2017 6b11 yIOBIETBOPEHUN UCKOBBIX TpeboBaHuit oparumoBoit
' x oTaeny apXWTEeKTypbl M TpagoCTPOUTENbCTBA AaMuHUCTparuu MP
YuanuHckuil paioH Pb 0 mpu3HaHuM KBapTUPBI KUJIbIM A0MOoM. lIpencraBurens

OTBETUMKA OTHEJIa apXUTEKTyphl AaMuHucTparuu MP VYyanuHckuil paiioH
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Ha cyneOHOe 3ace/laHue He SBWICS, U3BEIEH HaJIeKAIUM 00pa3oM, MPeCTaBUII
XOZATANCTBO O 3aMEHE HEHAUIC/KAIIErO OTBETIUHKA HaTCKALIIM >

<....Pemenmem Kamuarckoro ropoxackoro cyaa T. llerponaBioBck-
Kamuarckuit ot 09 saBaps 2017 mo memy Ne 2-67/2017 Obut0 IpHHSITO perieHUE
yaoBieTBOpuUTh UCK. B3bickaTh ¢ ®MO1 B nonbzy ®UO2 marepuanbHblii yiiepO,
MPUYUHEHHBIN JOPOXKHO-TPAHCIOPTHBIM MpouciecTBreM, B pazmepe 31500 pyoO.,
B BO3MEIIEHHE PACXOJ0B IO dKCcepTHOMY 3akitoueHuio 5000 py0., B Bo3MeEIIeHHE
pacxonoB Ha yciyru npeacrasutesis 20000 py0., a Bcero 56500 py6. B cynedHom
3aceganuu JJJI.MM.ITTT no xomatailcTBy mpeacTaBUTENs UCTHA B opsake cT. 41
I'TIK P® npousBeneHa 3ameHa HeHajexamero oresetunka [[AO CK
«Pocrocctpax» Ha Hajiexaimero ®MO1 — 3akoHHOTO Biajeiblla aBTOMOOWJISA
«Tomora Yaitzep», 1/H Ne?.>

<...Pemenuem BaxutoBckoro paiionHoro cyna r. Kazaus or 07 HOs06ps
2016 no memy Ne 2-9629/2016 Owuio otkazano B ucke B IOdumosoit O.B.
K OOmiecTBy ¢ OrpaHMYEHHOW OTBETCTBEHHOCTHIO «YMPABISIONIAST KOMMAHUS
BaxutoBckoro paiioHa» O MOpHU3HAHUM TPOU3BEACHHOTO... IUIATEKA B TMOIb3Y
OOO«Ympapnstomiass KoMmrnanus BaxuToBckoro paiiona». HMcrenm B cyaeOHOM
3aceJaHUU UCKOBbIE TPEOOBaHMS MOJEpkKaia, OT 3aMEHbl OTBETUMKA OTKAa3aj1ach,
MOSICHUB, YTO IO €€ MHEHWIO, BUHOBHBIM B CJIOKMBIICHCS CUTyalldH SIBIISICTCS
000 «Ympasisromas Komanuss BaxutoBckoro paﬁOHa»3.>

<...Pemenuem CoBeckoro pailoHHOro cyza r. Ynan-Y a3 ot 09 susaps 2017
o neny Ne 2-104/2017 ObUTO MPUHSTO pEIICHUE MPOU3BECTH 3aMEHY OTBETUMKA
Mo Trpaxiganckomy neny mno ucky OpsimkuHa B.A. x MBJl no Pecnybnuke

BypHTI/IH O IIPHU3HAHKWHW HC3aKOHHBIM PCIICHHUA KOMHCCHH, BOCCTAHOBJIICHHH CPOKa

! Pemenne YuammHCKOro pailonHoro cynma r. Ywamsl ot 12.01.2017 r. neno

Ne  2-145/2017 /I URL: https://rospravosudie.com/court-kirovskij-rajonnyj-sud-g-permi-
permskij-kraj-s/act-548712502/ (nara oopamienus: 03.02.2017).
? Pemenne Kamuarckoro paiionsoro cyma r. Ilerpomasnosck ot 09.01.2017 r. meno
Ne 2-67/2017 /I URL: https://rospravosudie.com/court-kirovskij-rajonnyj-sud-g-permi-permskij-
kraj-s/act-548712502/ (nata oopamenus: 03.02.2017).
Pemenne BaxutoBckoro paiionHoro cyza r. Kazanmp or 07.11.2016 r. gemo
Ne  2-9629/2016 /I URL: https://rospravosudie.com/court-kirovskij-rajonnyj-sud-g-permi-
permskij-kraj-s/act-548712502/ (nara obparuenus: 03.02.2017).
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Ha O0OXaJIOBaHHWE pEIICHUS] KOMHUCCHM, OO0sS3aHMU T[OCTAaBUTh HAa  YYeT
JUISL TIOJTYYEHUsI €AMHOBPEMEHHON colnanbHOU BhIIaThl ¢ MB/] nmo PecnyOnuku
bypstus wa MBJI Poccun. B mnpenBaputrenbHOM CyaeOHOM —3aceaHUU
MPEICTABUTENIAMUA  MCTLA, JCUCTBYIOIIMMH Ha OCHOBAaHUM JIOBEPEHHOCTH,
Angpeeeim  JI.I. wu IlaBnoBeiMm B.M. 3asgBieHO XO0JataliCTBO O 3aMEHE
HEHAJUJIC)KAIIEro OTBETYMKA Ha Hajjexamero orBetunka MBJI Poccun u
HAIPABJICHNH ENa 10 MOACYIHOCTH >

<...Pemenuem MWHaycTpuanpHOro pailoHHOro cynga r. XabapoBcka
or 12 suBaps 2017 mno npeny Ne 2-383/2017 Obwi0 TPUHATO pElICHUE
B YJOBJIETBOpEHUM HCKa OTKa3zaTh MBanoB E.M k AnekceeB A.A O B3bICKaHUHU
MAaTepPUATBLHOTO yuiepoa, MIPUYNHEHHOTO JIOPOKHO TPAHCTIOPTHBIM
MPOUCIIECTBUEM, JEHEKHOM KOMIIEHCAIMA MOPAIBHOTO BpPEAA, OIJIATHI YCIYT
npencrasurenis. CyaoM HCTIy HEOAHOKPATHO PA3bACHSIIACH BO3MOXKHOCTH
MPOM3BECTH 3aMEHY HEHAJICKAIIEr0 OTBETYMKA HAJIEKAllUM, CTOPOHOU
OTBETUHKA 3asIBJSUIOCH XOJIATAUCTBO O 3aMEHE HAJJIEkKAIIUM OTBETYMKOM, OJTHAKO
HCTEI] CBOEr0 COIVIACHsA HA ATO HE NI, B CBSI3M C YEM CYJ PACCMOTPEN A0 MO
MPEIbABICHHOMY UCKY. >

<... Pemennem Yxypckoro paitoHHoro cyaa r. Yxypck ot 09 sasapsa 2017
no nery Ne 2-34/2017 ObI10 IPUHATO PEIICHUE B yIOBIETBOPCHUH MCKAa OTKA3aTh
MakcumoBa M.B. k IlyOnnuHoMy akimoHepHOMY o001IecTBY «BocTOuHbIN
Kcrpecc  O0aHK» O  NPU3HAHUM  YCJIOBUM  KPEAUTHOTO  JOTrOBOpa
HEJICCTBUTENBHBIMM, KOMIIEHCAllUM MOPAJbHOIO BpEda OTKa3aTb. OTKAa3aTh
NBanoB E.N k AnekceeB A.A. KpoMme TOrO OTBETUMK IPEICTABUII XOJATaNCTBO,
B KOTOPOM IPOCHUT 3aMeHUTh HeHaiexamiero orsetunka [IAO Kb «BocTtounbliiy
Ha mamiexamero 000 «CBEA DKOHOMUWCAMIIPYC JIMMUTEl» BBUILY

Ttoro, 4yrto 27.09.2016 roga mpaBo TpeOOBaHHUS MO KPEAUTHOMY COTJIAIICHHUIO

! Pemenne CoBerckoro paifonmoro cyma r. Yman-Vm or 09.01.2017 r. nemo

Ne  2-104/2017 // URL: https://rospravosudie.com/court-kirovskij-rajonnyj-sud-g-permi-
permskij-kraj-s/act-548712502/ (nara obparuenus: 03.02.2017).
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¢ MakcumoBbiM M.B. 6aHK ycTynuia yka3aHHOMY OOLIECTBY, YTO MOATBEPKICHO
JIOTOBOPOM 00 yCTyIKHU 1npaB (TpeboBanmii) Ne 827' >

<.... Pemennem Kuposckoro paitonnoro cyza r. [lepmu ot 10 saaBapsa 2017
no neny Ne 2-54/2017 ObL1o NPUHATO PEUICHUE YIIOBIETBOPUTH MCK YAaCTUYHO
TpeOoBaHusa axkuuoHepHoro oo6bmiectBa «Kpenutr EBpoma bank». B3sbickaTh
¢ Makaposa A.C. B monb3y akiuoHepHoro obmectBa «Kpemnut EBpomna bank»
3aJJ0JDKEHHOCTh MO KPEIUTHOMY JIOTOBOPY. B y/IOBIETBOPEHHU OCTAIbHOM YacTH
HCKa oTKa3zaTh. HecMoOTps Ha TO, 4TO B crily noJioxxeHui crateu 41 ['paxganckoro
npoueccyalbHOro kojekca Poccuiickoit @enepanyi, HMCKOBOE MPOU3BOJICTBO
MpEeIyCMATPUBAET  BO3MOXHOCTh  3aMEHbl  HEHAQJJIEKAlEro  OTBETUYMKA
HAUICKAIIUM [0 XOAATAaWCTBY WJIMA C COTJIACUS HCTLA, XOJATaWCTBO O 3aMEHE
HEHAJJIeXKANEr0 OTBETYMKA CTOPOHOW MHCTIA 3asBICHO HE ObLUI0, O YeM
CBHUJIETEIBCTBYIOT MaTEpUAIIBI J€Ta.>

B cootBerctBuM C 4. 1 cT. 44 I'TIK P® «B ciyuyasx BBIOBITUS OJHON W3
CTOPOH B CHOPHOM WJIA YCTAaHOBIICHHOM pPEIICHUEM CyAa MPAaBOOTHOLICHUU
(cMepTh rpaxkaaHuHA, peopraHu3alus IOPUINYECKOro JIKla, YCTyNKa TpeOOBaHuUS,
MepeBOJI J0JIra U APYrue Ciaydau MepeMeHbI JIUIl B 00s13aTeNbCTBAaX) Cy/ JOIMYCKaeT
3aMEHY 3TOW CTOPOHBI €€ NPABOMPEEMHUKOM.

Takum o00pa3om, mpoLeccyalbHOE MPAaBONPEEMCTBO O03HAYAET MEPEXO]
MPOIIECCYyaIbHBIX TIPaB U 00S3aHHOCTEN CTOPOHBI WM TPETHETO JIUIA OT OJHOTO
JWLA K IPYTOMY B CBSI3U C IMPEEMCTBOM B MATEPUATBLHOM MPABOOTHOLIEHUH. JTO
O3HAYAE€T, YTO OCHOBAHUEM IPOLECCYATbHOIO MPABONPEEMCTBA  SBISACTCS
MPEEMCTBO B CIIOPHOM MAaTE€pUAIIBHOM NPAaBOOTHOLICHUH, T.€. MEPEXO0]
CyOBEKTUBHBIX MATEPHAIbHBIX MpaB WIM OO0S3aHHOCTEH OT OJIHOro0 CyObeKTa
MAaTEPUAIBHOTO MTPABOOTHOLICHUS K APYTOMY.

<... Onpenenenue boOpoBckoro paiionHoro cyna r. boopos ot 02 despais
2017 no memy Ne 13-19/2017 Gbuto ompeseeHo: MPOU3BECTH 3aMEHY B3BICKATEIIs

Xapuna B.B. ero nmpasompeemnukamu ~ Xapunou KA. u  DOUO

' Pemenme VYxypckoro paiiomHoro cyma r. Yxkypek ot 09.01.2017 r. meno

Ne 2-34/2017 /I URL: https://rospravosudie.com/court-kirovskij-rajonnyj-sud-g-permi-permskij-
kraj-s/act-548712502/ (nata oopamenus: 03.02.2017).
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B NMPABOOTHONIEHUSX MO UCTIOTHEHUIO ompeiesiennss boOpoBcKoro paloHHOTO cya
Boponexckoi obxactu ot 19.10.2010 no rpaxaaHckoMy JAelly 1O MCKYy XapuHa
B.B. k Jlromas C.A. 0 B3bICKaHMUM J0JITa MO JTOroBOpY 3aiima. Komuro maHHOrO
ompeneneHusi HanpaBuTh s cBefeHus Xapunou K.A., ®UO B bobGpoBckuit
POCII Y®CCII Pocenn o Boponexckoit obnactu’.>

<... Onpenenenne LlenTpansHoro paitonHoro cyaa r. Tynsl oT 02 deBpas
2017 mo pmemy No 13-43/2017 Obuto OmpeACNICHO: 3asBICHUE MPEACTABUTEIS
000 «CnenCua671» mno poepeHHoctu OHUO2 o0 3ameHe CTOPOHBI €€
npaBonpeeMHukoM 1o neny Ne mo OAO «Coepbank Poccum» k DOUO2
O B3BICKAHUM 33JI0JDKEHHOCTH MO KPEAUTHOMY JIOTOBOPY  YAOBJIETBOPUTH.
[Ipousectn 3ameny B3bickaTenss [[AO «CoOepbank Poccum» B pamkax mena
No or JA.MM.ITIT LlenTpanbHOro pamoOHHOrO cyaa <aapec™> O B3bICKAHUU
3agoipkeHHocTy ¢ @M O2 Ha ero npaBonpeemuuka — OO0 «CrieniCra67 1»>2

<... Ompenenenne boropomunkoro paiioHHOTO cyaa moc. BomoBo ot 26
auBaps 2017 mno npmemy Ne 13-11/2017 Obulo ompeneneHo  3asBICHUE
000 «ITAPTHEP-OMHAHC» o 3amMeHe CTOPOHbI B HCIIOJIHUTEIBHOM
MIPOU3BOJICTBE YJIOBIECTBOPUTH. [Ipon3BecT 3aMEeHy CTOPOHBI B UCIIOTHUTEILHOM
MPOU3BOJICTBE B3bICKATENsl MNYONWYHOE akiHOHEepHOe o0mecTBo «CoepOaHk
Poccun» B nune ¢unmana - MocKoBCKOro OaHka Ha MPaBOMPEEMHHKA OOIIECTBO

¢ orpaHn4eHHON 0TBETCTBEHHOCTHIO « I TAPTHEP-OMHAHC».>

! Ompenencume Bobposckoro paiiorHoro cyma r. boGpos or 02.02.2017 r. memo
Ne 13-19/2017 /I URL.: https://rospravosudie.com/court-bogorodickij-rajonnyj-sud-tulskaya-
oblast-s/act-550298935/ (nata o6pamenus: 03.02.2017).

2 Omnpenenenne llentpanbHoro paiionHoro cyaa r. Tymsl ot 02.02.2017 r. geno
Ne 13-43/2017 // URL: https://rospravosudie.com/court-bogorodickij-rajonnyj-sud-tulskaya-
oblast-s/act-550298935/ (nata o6pamenus: 03.02.2017).
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METOJUYECKAS PASPABOTKA I10 TEME BKP

Tema: CTOpOHBI B rpakJIaHCKOM MPOIIECCE.

3anaTtue pas3paboTaHo JUISI  CTYACHTOB cpeaHeld  oOpa3oBaTelbHOM
OpraHu3aluu, JUisl OPUINYECKUX CTIeIIUaTbHOCTEH.

Kypc (mucuumnnuna): ['paxknanckoe npoueccyaibHOE IPaBo.

Lenb: mOBTOPUTH, 000OIIUTH, CUCTEMATU3UPOBATD.

dopma 3aHATHSA: JICKLIHS.

Metoapl:  CIIOBECHBIE, MPAKTUYECKHE, IOUCKOBBIE, OOBSICHUTEIBHO-
WJUTIOCTPATUBHbIE, YaCTUYHO-TIOMCKOBBIE, MHCTPYKTUBHO-TIPAKTUYECKHE,
PENPOIYKTUBHEIE, HHPOPMAITMOHHO-00001IaI0IINe, UCCIEA0BATEILCKHUE U T.I1.

CpenctBa oOyueHus (pa3aaToyHblil MaTepuan):

Lenu:

JInpakTu4ecKue:

1) 3akpenuTh U3ydeHHUE TIOHATHS CTOPOH B IPAKIAHCKOM ITPOIIECCE;

2) ompeneneHne u U3y4yeHue IpakIaHCKO MpoIECCyaTbHON
MIPaBOCIIOCOOHOCTH U 1I€ECIIOCOOHOCTH HCIIa U OTBETUHKA;

3) 3akpenuTh 3HAHUS IOJYYCHHBIC W3 W3YYCHHE IMpaBa W OO0S3aHHOCTH
CTOPOH B IpakJIaHCKOM IPOLIECCE;

4) 3akperuieHWe 3HAHWUH TMOJYYCHHBIX [0 TEME — TPaKIAHCKO
IPOLIECCYAIbHOE COYYacCTHE;

5) w3yueHHE TeMbI — 3aMEHAa HEHAJIJIS)KAIIETO OTBETUHKA,

6) 3aKkpenuTh U3YYCHHE TOHSITHS MTPOLECCYATEHOE MPaBOIPUEMCTBO;

PazBuBaromue: (GHopMupoBaTh HABBIKM JIOTHYECKOTO U 00pa3HOro
MBIIIJICHUSI, YMEHUE CPaBHUBATh M COMOCTABIATH YK€ 3HAKOMbIC (DaKThI; JE€TaTh
BBIBOJIbI, YMEHUSI YETKO U TPaMOTHO H3JaraTh CBOM MBICIHU; apryMEHTUPOBAHO
3alIMIaTh COOCTBEHHYIO TOYKY 3PEHHs; pa3BUBATh HABBIKU CaMOCTOATEIbHOMN

paboTHI;
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BocnurarensHbie: COJIEHICTBOBATH (bopMHPOBaHUIO MOPaJTEHO-
HPABCTBEHHBIX KA4YeCTB JIMYHOCTH CTYJEHTOB;, WX MHPOBO33PECHUYECKON U
COIMAIIEHOM KYJbTYPhI; BOCIIUTAHUIO TPAXKIAHCTBEHHOCTH, OTBETCTBEHHOCTH.

IInan 3ansatus: 1,5 4gaca.

1. OpranuzannonHas 4acThb

1.1. Ilenb 3aHATHUS U AKTYalbHOCTh TeMbI 20 MUHYT.

2. OCHOBHOE COAEPHKAHUS 3aHATHS

2.1. Pacckas yuutens 20 MUHYT.

2.2. Pabora B rpynmax 20 MUHYT.

2.3. Beictymienue rpymm 15 MUHYT.

3. [lonBenenue uToros

3.1. Pednexcust 5 MuH.

3.2. Bonpocs! 715 3aKpeTieHns MaTepraia S MUHYT

3.3. OOmuii BBIBOJI 5 MUH.

XoJ 3aHATUs

1. Opranu3zaimonHas 4acTb.

Jluta, y4acTBYIOIIME B TPaKIaHCKOM CYAOMPOU3BOJCTBE (IO JaHHOU TeMe
CTYJIEHTHl YEeTKO IOJDKHBI 3HaTh W YMETh pa3indaTth IpaBa W OOSI3aHHOCTH
YYaCTHUKOB TPAXkKTAHCKOTO CYIONIPOU3BOJICTBA);

HckoBoe mpou3BOoICTBO (CTYAEHTHI JOJDKHBI M3yYNUTh TOHSITHS M CYIIHOCTH
MCKOBOTO TMPOU3BOJICTBA; OMPEJICICHUE MMOHATHUS UCKOBOTO MPOU3BOJICTBA, UCKA U
€ro DJJIEMEHTOB, BUJBI, OMpEACNIEHWE JHWIl, WMEIIIUX MpaBO Ha HUCK M Ha
NpeIbsBICHNE KCKAa; HM3YYCHHE IpaBa OTBETYMKA HA 3allUTY; PACCMOTPEHHE
CJIy4aeB BO3paKeHUS IPOTUB HCKA; ONpeIeIeHIe MOHATHS BCTPEUHBIN UCK);

N3ydenne mpaB W 00sS3aHHOCTEH CTOpPOH (MCIla M OTBETYMKA) TaK XKe
onpenenenre CoydacTus, KTO MOXET OBITh COYYaCTHHUKOM U TIPU KaKUX
00CTOSITENbCTBAX.

N3yuenue B Kakux CHUTyalMsIX MOKET OBITh 3aMeHa HEHaJJIeKAaIlero

oTBeTurKa. M MokeT Jin OBITh 3aMEHa HE TOJIHLKO OTBETUMKA, HO U Hucia?!
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2. Tlocne m3ydeHus M 3aKpeIICHUS BBIIECHU3IIOKECHHBIX TEM U 3aKPeTUICHUS
Ha TPAKTHUYECKUX 3AHATHUAX MOXHO TPEIJIOKUTH TPYIINE, YUYUTHIBAsST HACTPOU U
YPOBEHb MOTYYEHHBIX 3HAHUH, IPOBECTH POJIEBYIO UTDPY.

Jlnst mpoBeAeHUS MAaHHOW WPl MOXKHO TIPEIJIOKUTH P  HCKOBBIX
TpeOOBaHUN:

1. VckoBoe 3asiBieHHE O pACTOPKEHUU Opaka W pas3zesie UMyIIecTBa

2. HckoBoe 3asBieHWe 00 YCTAaHOBJICHHH OTIIOBCTBA ¥ B3BICKAHUU
ATMMEHTOB

3. HckoBoe 3asBIeHHE O PACTOPKEHUU Opaka W B3BICKAHWUU AJIMMEHTOB Ha
cojiep;kanue pebeHka

4. UVckoBoe 3asiBICHUE O CHUKEHUU pa3Mepa aTiMEHTOB

5. HckoBoe 3asBieHHE O B3BICKAHWUHU AJTMMEHTOB HA HETPYIOCIOCOOHOTO
HY>KJJAIOIIEr0Cs] B TIOMOIITH POIUTEIS

6. lckoBoe 3asBiieHHE O MPU3HAHUYU OpaKa HEJICHUCTBUTEIBHBIM

7. UckoBoe 3asBIICHHE O JIMIIIEHUN POJIUTEIBCKUX MIPaB

8. HckoBoe 3asBieHuEe O paszene OOIIero MMYyIIecTBa CYHpyroB, Opax
KOTOPBIX PACTOPTHYT

9. HckoBoe 3asiBIeHHE O BOCCTAHOBJICHHMM Ha paboTe W B3BICKAHUU
3apa0OTHOM TIJIaThl 3a BpEeMsS BBIHYXKICHHOTO TIPOTryJia MPU HE3AKOHHOM
YBOJIBHEHUH TIO TPUYMHE HEYIOBJICTBOPUTEIHHOTO pe3yibTaTa MPHU MpPUEME Ha
paboty

10. HckoBoe 3asBiieHre 00 00KaT0BaHUN JUCIUIUIMHAPHOTO B3BICKAHUS

[Tocie BEIOOpa TeMBI cyeOHOrO pazdupartenbeTBa B cooTBeTcTBHH ¢ 'K PO
HEOOXOJIMMO PACTIPEICTUTh YYACTHUKOB IPAKIAHCKOTO CYAOIPOU3BOACTBA.

Cynps

Cekpertapp cyaeOHOro 3acenanus (IPUOPUTETHEE BCETO UYTOOBI CEKpeTapeM
BBICTYTIAJI caM Tieaaror, s 6ojee 3 PEeKTHBHON KOPPEKIIUHN YPOKa)

CyneOHbIil MpUCTaB HCIOJHUTENh (JJAHHOMY CTYAEHTY IeJIecoo0pa3Ho

OPYYUTH BeIeHHE (POTO U BUIEO CHEMKH).
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Ucren

OtBeTUHK

AJIBOKAaT CO CTOPOHBI UCTIA U OTBETUMKA

CBuzeTenu co CTOPOHBI UCTIIA U CO CTOPOHBI OTBETUMKA

Cneunanucr

DKcrnepr

[TepeBo1unk

[Tpoxypop (B 3aBUCHUMOCTH OT BUa UCKA)

Tpetbu nuia (B 3aBUCUMOCTH OT BHJIa UCKA)

Ponesas urpa «CyneOHoe pazoupaTeabCTBO»

CyneOHOe 3aceaHWe TMPOBOJUTHCA B COOTBETCTBUU C HOPMaMHU
['paxkianckoro npoeccyanbHOro KoJiekca

CymiecTByeT cneayomui nopsaoK BeAeHus: CyaeOHOro pa3oupaTeabCTBa:

1) oTKpbITHE CyAcOHOTO 3aceIaHus, NPOBOJHUTHCA CO CJOB CeKpeTaps
CyZ1e0HOI0 3ace/laHusl «BCTaTh — CYl UJIETY;

2) TpoBepka SBKH YYaCTHUKOB Tiporiecca (IPOU3BOAMTCS CEKpeTapeM
Cy/1eOHOTO 3aceaaHus);

3) pasbsACHEHUE TMEPEBOTUHMKY, OSKCIIEPTYy M CICIMUAIACTY HUX TpaB M|
00s13aHHOCTEH (OTIaraeTcs Cyabéi);

4) ynaneHue CBUACTENEH U3 3ama cyneOHoro 3acemaHust (Ha Ypoke
BBIBOJIUTH CBUJETENECH M3 Y4eOHOH ayAuTOPUU HE HMEET CMbICIA, WX MOXKHO
MEePEMECTUTH Ha MECTa 3pUTeIIeH);

5) oOBsIBIICHHE COCTaBa Cy/la M pa3bsCHEHHE IpaBa caMOOTBOAA M OTBOJA
(ornamaetcst cyapen);

6) pa3psicHeHHE MpaB M OO0SM3aHHOCTEH YYACTBYIOIIMM B JIeJie JIMIIaM
(ornamaeTcst Cyapen);

7) paspelieHne CyI0M X0IaTaiCTB JIMII, yY4aCTBYIOIIUX B Jieje (Oryianaercs
CyIbei, X0aTaliCTBa MPEACTABIAIOTCS UCTIIOM, OTBETYUKOM );

8) Hawamo paccCMOTpeHHs Jejila MO CYHIECTBY (BBICIYIIMBAHUE CTOPOH,

MIPE0CTABICHUE JJOKA3aTEIbCTB);
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9) OKOHYaHHE PAaCCMOTPEHUS JieJIa MO CYIIECTBY;

10) cyneOHBIC TIPCHUS;

11) ynanenue cyaa Ui TIPUHATHS PEIICHUS (CYyAbs yIalseTcs B COCCIHUN
kabuneT) Ha nanHo# cTaguu nenecooOpa3Ho 4To Obl MpernojaBaTeab yAAIUICS B
«COBENIATEIbHYI0 KOMHATY» BMECTE CO CTYJIEHTOM, BBINOJHSAIOUUM pPOJIb
«Cynpu». ITO HEOOXOIUMO ISl MPEAOTBpAlleHUsT OIIUOKU CTyJEHTa B BhIOOpE
KBATU(UIIMPOBAHHOTO PEIICHUST W MPaBWIbHOM MOCTAHOBKH MOCTAHOBJICHUS
CyIbH;

12) oObsiBNICHUE perieHus cyaa (OrIamaeTcs CTYACHTOM, BBITOJHSIOIIAM
pOJIb  «CyIbH», BBICIYIIMBAETCS CTOSI BCEMH YYaCTHUKaMU CyJeOHOro
pazOupartenbCTBa).

[locne ornaiieHusi NPUroBOpa, CTYAEHTAM NpeasiaraeTcsi 3aHsATh CBOU
MeCTa, B TOM YUCJI€ U CTYJEHTY, BBIIOJHSIOUIETO POJIb «CYAbUY, ISl MOJBEICHUS
UTOTOB MPENO/IaBaTeNIeM.

ITonBenenne UToros

Ha nanno# ctaguu npernoaBaTeb:

1. TlonBoauT UTOTM y4eOHOTrO ypoKa (aHAJIM3UPYIOTCA YCIEXU, HEIOCTATKH
Y OWIMOKH TPYIIbl, IPOU3BEICHHBIE UMU B XOJE POJIEBOM WUIPhI; aHAIIU3UPYETCS
paboTa KaKIOTO y4YaCTHHKA POJICBOM WIPHI, OOIIEKOMaHAHas paboTa CTOPOHBI
WCTIIA, CTOPOHBI OTBETUMKA, CYIbU M €ro KOMaHAbl, 00mIas paboTa rpymnmsl Ha
ypoxe)

2. BpicTaBisieT OLICHKM Yy4yacTHUKaM (I1€71€COo00pa3HO CTaBUTh OIEHKU IO
AKTUBHOCTH YYaCTHUKOB CyJIeOHOTO 3aceiaHus, €Clu B 3ajie¢ MPUCYTCTBOBAIH
3putenu (1eecoodpa3Ho UX OIEHUBATh MO aKTUBHOCTH OTBETOB B KOHIIE YpOKa
MIPY MOABEACHUN UTOTOB, IMYTEM TOJaYl UM HABOJSAIIUX BOMPOcoB Tuma: «Kmkue
OmMOKU ObUTM JOMYIIEHBl YYaCTHHUKAMU TpakaaHckoro nena?y, «Kakue BUIBI
J0Ka3aTeIbCTB €Il MOIJIM NPHUOOIIMTh YYaCTHUKHU TPaKIAHCKOTO Jnemna’?

OOBEKTUBHO JIM TIOCTAHOBJICHUE CYIbH? U T.I1.)
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3. IloxBeneHUE OOIIUX UTOTOB:

['paxxganckuii mporiecc, o OO0IeMy MpaBuily, BO30YKIaeTcs B CBSI3U C
BO3HUKHOBCHHEM CIIOpa MEXIYy pa3IWYHBIMH YYaCTHHUKAMU MaTEPHAIBHO-
MIPaBOBBIX OTHONICHHWM, KOTJa HET BO3MOXKHOCTH YpPEryJIupOBaTh BO3HHKIINC
pasHorjIacus, MUHYS IOPHUCIUKIIMOHHBIC OPraHbl, a JIEJI0 OTHECEHO K CyneOHOH
MTOABEIOMCTBEHHOCTH. 3HATh CBOM MPOIIECCYaJbHBIC MpaBa U 005S3aHHOCTH Ba)KHO

AJIA KaXXKA0ro 4€JI0BCKaA, IIO3TOMY paCCMOTPCHHAA TCMaA 6YI[CT BCCTAa aKTyaJlbHa.
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3AKJIIOYEHUE

[lo pe3ynbTaTaM BBIMYCKHOTO KBaIU()UKAIIMOHHOTO HCCJIEI0BAHUS MOXKHO
CHETaTh CIEAYIONINE BBIBOABI U MPEITI0KEHHUS.

I'paxknanckuid mporecc, mo oOmEeMy MpaBuily, BO30YXKIaeTcsi B CBSI3U
C BO3HHKHOBEHHEM CIIOpa MEXIYy pa3INYHbIMH YYaCTHUKAMH MATEPHUaJIbHO-
MPAaBOBbIX OTHOILICHUH, KOrJa HET BO3MOXHOCTH YPETYJIHPOBATHh BO3HHKIINE
pa3Horjacus, MUHYS HOPUCIUKIIMOHHBIE OpPraHbl, a JI€JI0 OTHECEHO K CylneOHOMU
MMOJBETIOMCTBEHHOCTH.

[Tocne Bo30y:k/ieHUs Jiefia B CyJle, CIOPSIIHNE JIUla CTAHOBATCS CYOBEKTaMU
TPXIAHCKUX TMPOIECCYaTbHBIX TMPABOOTHONIEHWH W momagailT B chepy
pPEryJIMPOBaHMs  TPAXJAHCKOrO  MPOLECCYalbHOrO0  MpaBa.  YYaCTHHUKH
MMPAaBOOTHOLIECHNY HAYMHAOT UMEHOBATHCSA UCTLUOM M OTBETYMKOM WJIA CTOPOHAMH
rPaXJAaHCKOTO mpouecca. B KaxJaoM TpaXxIaHCKOM Jele, paccMaTpuBAEMOM
CyJIOM, TOJIbKO JIBE€ CTOPOHBI — UCTELl U OTBETUMK. He mMeeT npu 3TOM 3HaUYCHUS
KOJIMYECTBO JIUII, YYaCTBYIOUIMX HA TOM JIMOO MHOW CTOPOHE.

B pabore packpbiBaeTCs OCHOBHOE IIOHSITUE CTOPOH B IIpoliecce, HUX
mpolieccyalnbHble TMpaBa W OO0S3aHHOCTH B TPAKIAHCKOM CYAOMPOHU3BOJICTBE.
3aTparuBaeTcsi BOOPOC HAAJICKAIIECH CTOPOHBI, 3aMEHA HEHAIJIekKAlEl CTOPOHBI U
MPOLECCYATBHOE MPABONPEEMCTBO. Takke yAensercs BHUMAaHUE CUTyalWH, NPU
KOTOPOM B MPOILIECCE BBICTYNAIOT HECKOIBKO HMCTLIOB WM HECKOJIBKO OTBETUHKOB,
3aKOHOJATENIb B TAKUX CIy4YasiX UCIOJb3YeT CHEIUaIbHbIN IOPUANYECKUN TEPMUH
— mpoIlieccyanbHoe coydactue. [ paxkaaHckas mpoieccyaibHasi IpaBoCIOCOOHOCTh
U TPaKIAHCKas TpoIecCyalbHasl JEeClOCOOHOCTh 3TO JBE IMPOIeCCyalbHbIE
KaTerOpuu, KOTOPbIE TECHO B3aMMOCBSA3aHbl C MATEPUAIBHBIM H MPOLECCYATbHBIM
MpaBOM. DTU KaTErOpUU SIBISIOTCA OJHUMH U3 HAauOOJee BAXKHBIX B TPAKIAHCKOM
mpolecce, T.K. JAlOT OCHOBAHHS K Pa3eieHUI0 CyObEKTOB MaTepUaIbHOTO TIpaBa

Ha HWMCIHOINIMX W HC HMCIOHIMX BO3MOXHOCTH YYaCTBOBATb B TI'PaXKIAAHCKOM
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npoiiecce. YUuThIBasg BCIO BaXXHOCTb JIaHHBIX KaTeropuid, B pabore ypaensieTcs
0co00e BHUMaHUE MPOIECCyaTbHON MPaBOCIIOCOOHOCTH U J1I€ECTIOCOOHOCTH.

1. OgHoil W3 aKkTyalbHBIX MPOOJEM, BBISIBICHHBIX B XOJI€ HCCIEIOBaHMUS,
ABJISIETCSL 3JI0yNOTpeOJieHHe MPaBOM B I'PakJAaHCKOM IMPOIECce, KOTOPOE MOKHO
OMpEeNeNUTh KaK MPOTHUBONPABHOE, BPEJIOHOCHOE TMPOIECCyalbHOE JEHCTBUE
(6e3nmeiicTBHE) HEIOOPOCOBECTHOTO yIPABOMOYEHHOTO JIMIA, HAIMPABICHHOE
MPOTUB HMHTEPECOB IMPABOCYIMS M MPOLECCYadbHBIX MpaB APYTUX yYaCTHUKOB
npoiecca, MPEACTaBIfmoNee €000 0COO0YyI0 Pa3sHOBUAHOCTh TPaKJAaHCKOTO
MPOIIECCYaTbHOTO MTPABOHAPYIICHUSI.

B cBoio ouepeab, OJHMM U3  PACIPOCTPAHEHHBIX MPOSBICHUU
MpoLeCCyallbHOM HEAOOPOCOBECTHOCTH SIBJISIETCS HEBBINOJIHEHUE CTOPOHAMU
00sI3aHHOCTEH 10 OOMEHY COCTSA3aTCIbHBIMHA JOKYMEHTAMH, YCTaHOBJICHHBIX
ct. 149 T'TIK P®, yto nmpuBOAUT K 3arsiruBaHuio mporecca. OCOOEHHO 3TO
Kacaetcsi 3akperieHHou B 1.2 yacTtu 2 c1. 149 T'TIK P® o6s3aHHOCTH OTBETUHMKA
M0 MPEIOCTABJICHUIO MUCbMEHHBIX BO3PAXKEHHl Ha HMCKOBOE 3asiBiieHHE. Kpome
TOT0, JIaK€ MPU CBOCBPEMEHHOM ITPEIOCTABJICHUU COCTA3ATEIbHBIX JTOKYMEHTOB,
CTOPOHBI HE IOJTHOCTBIO PACKPBIBAIOT B COCTI3aTEIbHBIX JTOKYMEHTax (PakTel,
JIe)KaIlKe B OCHOBHUH UX MPABOBOM MO3UIINH.

HcnonHenne  BBINIEHA3BAaHHOM  OOS3aHHOCTH CTOPOH  HEJOCTATOYHO
opuandsiecku rapantupoBaHo. CyZ MOXKET B COOTBETCTBMHU C HacThio 3 cT. 150
I'TIK P® «Haka3aTh» CTOpPOHBI 3a CHCTEMATHYECKOE MPOTUBOIACUCTBUE
CBOEBPEMEHHOM TMOATOTOBKE Jieja K CyeOHOMY pa3OMpaTesibCcTBY, a MOXET U HE
HaKa3bIBaTh.

Heo6xoauMo 3aKOHOJATEIbHO YCTAHOBHTH JUCIUIIMHUPYIOIINE CTOPOHBI
CPOKH TPEOCTABICHUS COCTA3ATECIIBbHBIX TOKYMEHTOB, JOTIOJHUB ITYHKTHI 1 yacTu
1 u 2 cr. 149 I'TIK P® coBamu « B cpok He Ooznee 10 qHel», a TakKe JTOMOTHUTD
ct. 149 wyactero 3 cruenyromero cojaepxkanusi: «HewucrnoiHeHue CTOpOHAMU
00SI3aHHOCTH 1O  MPEIOCTAaBJIICHUIO  COCTA3aTENbHBIX  JIOKYMEHTOB  0e3

YBAKHUTEIBHBIX IIPUYMH B YCTAHOBJICHHBIM CPOK JIMINAET CTOPOHBI IIpaBa
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CChIIaThCsl Ha Te (haKThl, KOTOPbIE HE HAIJIA OTPAXKEHHUS B MCKOBOM 3asBIICHUH
WJI BO3PAXEHUSAX HA UCKOBOE 3asIBJICHHUEY.

[Tomo0HBIN TTOAX0 XapaKTEPEH ISl CTPaH C Pa3BUTOM COCTA3aTEIHLHOCTHIO,
Hanmpumep, 11 BenukoOpuTaHumu.

2. IlpencraBimsgercs 1enecooOpa3HeIM B HHTEpPEcax IPOIECCyabHOM
SKOHOMHUHU BOCIIPUHATH B TPa)KJTaHCKOM IIpollecce apOUTPakHO-TPOIECCYaTbHOE
peryJiMmpoBaHHE 3aMEeHbl HeHaJIexkaiero oreetunka (ct. 47 AIIK PO).

[Tpennaraercs yacts 2 cT. 41 I'TIK P® u3510%UTh B CAEAYIOIIEH peaaKIUU:
«Ecnu ucTen He corjiaceH Ha 3aMEHY OTBETUMKA APYTUM JIMIIOM, CYyJ MOMXKET
C corJiacus MCTIIAa MPUBJIEYD TO JTIIO B KAYECTBE BTOPOT'O0 OTBETUHKA.

Ecnu uctenr He corjlaceH Ha 3aMEHy OTBETYMKA JAPYTMM JIMIIOM WA Ha
MPUBJICUCHHE 3TOrO JIMIIA B KauyeCTBE BTOPOrO OTBETYMKA, CYyJI pacCMaTpUBAET
JIEJI0 TIO TIPEBABICHHOMY HCKY».

3. B oTHOIIEHNN MHCTUTYTa COYYaCTHS MOXHO OTMETHTh, YTO B CHIIY TOTO,
YTO MPaBO Ha CyACOHYIO 3aIUTY SIBJISETCS UMEHHO IPaBOM, a HE 00A3aHHOCTHIO,
CyJl HE MOXET IO CBOE€H HWHUIIMATHBE NPHUBJICYb K YYaCTHIO B JI€JIE COUCTIIOB.
Bo wu30exxaHue BBIHECEHMS pEIICHUS O TMpaBax MW HHTEpecax Jull, He
MPUBJICYCHHBIX K YYaCTHIO B Jielie, CyJ M3BEIIAaeT MOTCHIIUAIBLHBIX COUCTIIOB 00
HMeEIoIeMcs B Cyze Jere.

IIpennaraercs gononHuUTh 4YacTh 3 c¢T.40 T'TIK P® ab3aumem TpeTbuM
ciaenytomero cojaepxkanus: «llpu mnpenbsBIeHMHM HCKa HE BCEMM JIMIIAMHU,
KOTOPBIM MPUHAJICKHUT OCIapUBaEMOE MPaBo, CYJ JOJDKEH U3BECTUTh TAKWX JIUII
00 UMeroIIEMCS JENEN.

Takum  00pa3om, TIpaBOBOE  pEryJIMPOBaHUE  IOJOXKEHUS  CTOPOH

B TPAXXIAHCKOM ITPOLIECCE HYKIAETCS B JAJIbHEUIIIEM PAa3BUTHH.
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CIIMCOK HCIIOJIb3OBAHHbLIX NCTOYHHUKOB
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