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BBEJAEHUE

AxmyanvHocms 6vib6panHolu memsl OOYCIOBIIEHA TEM, YTO, BO-TIEPBBIX,
NPAaKTUYECKW  KaXIbIA  TpaXJaHUH  SBISETCS  CyOBEKTOM  CEMEUHBIX
MPaBOOTHOIIIEHUI, a IOPUCTY, B Kakoil Obl OH cdepe He paboTayi, BaXKHO
pa3Oupatbcsi U B CBOUX CYIPYKECKMX B3aUMOOTHOILICHHSIX, U C MOHUMAaHUEM
OTHOCHUTBCSI K CEMEHUHBIM JIeJIaM OKPY>KaIOIIHX.

Bo-BTOpBIX, IpaBO COOCTBEHHOCTH SIBJISIETCS. OCHOBHBIM, Hau00Jiee BaKHBIM
CpeAu MNPOYUX BEUIHBIX MpaB, a B MOCJIEAHUE TOJIbI PETyJIHUPOBAHUE BOIPOCOB
COOCTBEHHOCTH B 3aKOHOJATENILCTBE Poccuu BBIABUHYJIOCH HA OJIHO U3 MEPBBIX
MECT.

PerynupoBanue npaB cOOCTBEHHOCTH CYIPYTrOB OCYILECTBISIETCS HOPMaMU
IPOKIAHCKOTO M CEMEHHOr0 3aKOHOJATEIbCTBAa, B YACTHOCTH, CT.244-256
I'paxxnanckoro xoaexkca P® (manee mo tekcty 'K P®) u c1.33-46 Cemeiinoro
kojgekca P® (manee mo tekcty CK P®). C momeHTa BBEeAEHUSI ITUX HOPM
B JICMCTBHUE MPOILJIO YK€ JOCTATOYHO MHOTO BPEMEHHU, U yKE CTalo SCHO, YTO
UX HENOCTAaTOYHO [Jis perjaMeHTanuu o¢gopMiIeHUsT TpaB COOCTBEHHOCTHU
CYIIPYIOB. [IpaBoBoOE peryjinpoBaHue MMYIIECTBEHHBIX OTHOIIIEHU
OCYILIECTBIIAETCSA B PaMKax JBYX PEKHUMOB: 3aKOHHBIN U JOroBOpHbIN. [locnennuii
SBJISIETCS HOBEJUIOM CEMEHHOTOo 3aKOHOJATeNbCTBA W TpeOyeT JeTaabHOro
IAJILHEHUIIIETO aHaIn3a.

3akitoueHre OpadHbIX JOTOBOPOB MEXKIY CYHNpyraMu JIOCTaTOYHO JaBHO
MPAKTUKYETCS B 3amaJHbIX €BPOINEUCKUX CTpaHax, €CTh HapabOTKu cyneOHOU
MpaKTUKW, U B HACTOsIIEe BpeMsi mpuoOperaeT Bce OOMNBIIYI0 MOMYJISIPHOCTH B
Poccun B cuily pasHbIX MPUYUH, B MEPBYIO OYEpeab, SIKOHOMHYECKUX. CorjlacHO
CTaTHCTHKE 3a mepByro mnoioBuHy 2016 roma B Poccum OBLIO 3aKIIIOYEHO

npumepHo 24,1 Teic. OpayHbIX JIOTOBOPOB, u4TO Ha 6% Oosblne, 4YeMm 3a



anajoruyneiit nepuoy 2015 rona (cornacHo ganueiM denepanbHON HOTapUATBLHON
nanater) .

UccnenoBanuio mpaBa COOCTBEHHOCTH CYIPYTrOB IMOCBSITUIM CBOU TPYbl
Takue yudeHble, kKak M.B. AnTtokonbckas, M.W. bparunckuii, B.B. Butpsuackuii,
I0.U. I'pesuioB, A.A. WBanos, O.A. KaGeimes, M.I'. Mapkosa, I'.K. Matsees,
A.M. Heuaesa, JI.M. Iluenunuesa, B.A. Psacennes, E.A. Cyxanos, B.A. Tapxos,
I0.K. Toncroit, T.A. ®aneesa, A.1U. Oynk, E.A. Uedpanosa, B.II. [Ilaxmartos,
I'.®. lllepmieneBuy, JI.B. Illennukosa u ap..

Obvexmom  uccredosauusi  SABJSIIOTCSL  CEMEWHBIE  MPABOOTHOIICHUS,
BO3HUKAONIUE B XO/I€ pEAIM3alNU UMYIIIECTBEHHBIX IIPaB CYNPYTrOB.

Ilpeomem uccneooganuss — 3TO HOPMBI POCCUHCKOrO 3aKOHOJATEIbCTBA,
peryaupyronme MnpaBoOTHOIIEHUS B cepe MUMYIIECTBEHHBIX IPaB CYNPYroB B
paMKax JOTOBOPHOT'O PEXUMA.

L]envio O0annoli pabomel SBISIETCS aHAIHW3 JOTOBOPHOTO PEXXMMa UMYIIECTBA
CyHIpPYTOB.

JI71st JOCTHXKEHUS MOCTaBIEHHOM 11€J11 ObLIIU MOCTABIICHBI CIEYIOIINE 3a0aUu:

— MpOAHANU3UPOBATh MOHATHE, BUABI U OCOOCHHOCTH MPABOBBIX PEKUMOB

UMYILECTBA CYNPYTOB;

— BBISIBUTh MPU3HAKKM U OCOOCHHOCTH JOTOBOPHOTO PEKHMMa HMYIIECTBA
CYNpYTOB,

— OIpeaeuTh 0COOCHHOCTH CYyOBEKTOB OPaYHOTO JTOTOBOPA,

— BBISIBUTH OPSIOK U3MEHEHHS U MPEKPaIIeHUs] OpayHOTo JI0r0BOpa,;

— MPOAHAIM3UPOBAThH CYIIECTBYIOIINE B UCCIEAYEeMON 00acTH MPOOIEMBI,
3aKOHOJIaTeJIbHBIEC TTPOOEIBI U MPOTUBOPEYHUS U BHECTU CBOM MPEJIOKEHHUS MO0 UX
PEUIEHUIO.

Teopemuueckyo 0CHOBY UCCNIE0068aHUsL COCTABISIIOT TPYAbl COBPEMEHHBIX

YYEHBIX TI0 HCCIeAyeMOMY Bompocy Takux, kak B.A. bemno, A.M. bemnskona,

! Oduumansuelii calT @enepanbHON HOTApUATILHON KOHTOPBI: [ DIEKTPOHHBIN pecypc]. —
Pexxum nmocryna: https://notariat.ru/ru-ru/.
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1O. @. becnanos, E.M. Bopoxetikun, U.B. 3no6una, O. Kepmac, A.H. JleBymikuH,
M.A. Heuaesa, O.I1. IInemanoBa, B.A. Pscennes, u Jp.

Memooonoeuueckasn ocnoea ucciedosanus. B pabote ObLIN HCIOIb30BAHBI
HUCTOPUYECKUM, CPAaBHUTEIBHO-TIPABOBOM, CUCTEMHO-CTPYKTYPHBIM U (POpMalIbHO-
JOTUYECKUN METOJIbI UCCIIEOBAHUS.

Hopmamusnyro ocnosy uccneoosanus coctabmnu Koncturyuus Poccuiickoi
Oeneparmn’ (IPUHSITA HA BCEHAPOIHOM TOI0COBaHMH 12 mexabps 1993 r.) (zaiee
no tekcty Koucrurynus P®), ['paxknmanckuii konexc Poccuiickoit @eﬂepaunnz
(uacts mepBasi) oT 30 HosiOpst 1994 r. No 51-®d3 (manee mo texcry 'K PD),
Cemeiinbiil koaekc Poccuiickoit (Dez[epauHH3 ot 29.12.1995 r. Ne 223-®3 (nanee
o Tekcty CK P®) u npyrue HopMaTuBHO-IIPABOBBIE aKTHI.

Cmpykmypa pabomvl  OIpeAeieHa KPyroM MCCIEAYEMBIX MpoOJieM,
oOycJoBl€Ha €€ MpeaMeToM, IeIsIMU M 3ajJadyaMu, a Takke oOecneurBaeT
JOTUYECKYIO0 TIOCJIEIOBATENIbBHOCTh B M3JIOKEHUM XOJAa U PE3YyJIbTaTOB
uccinenoBanus. Pabota cOCTOMT W3 BBENCHUS, JIBYX IJIaB, OObEAMHSIOMINX MSTh
naparpagoB,  3aKJIIOYEHHUs, aHaJIW3a  MPABONPUMEHUTEIBHON  MPAKTUKH,

MCTOI[I/I‘-ICCKOﬁ p33pa60TKI/I H CIIMCKa UCIIOJIb30BaAHHBIX HCTOYHHNKOB.

! Poccumiickas rasera. 1993. 25 nex.
2 Cobpanmue 3akoHOAaTenbcTBa Poccmiickoit denepamun. 1994. Ne 32. Cr. 3301.
3 CoOpanue 3akoHonatenberBa PD. 1996. Ne 1. Cr. 16.
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1. TIOHATHUE 1 CYIHHOCTDB ITPABA COBCTBEHHOCTH CYITIPYT'OB

1.1 WcTopusi CTaHOBJIEHUS UHCTUTYTA MpaB COOCTBEHHOCTH CYIIPYTOB B

Poccun

Kareropus «mpaBoBOi pexum» MONy4YWsa IIHPOKOE PacIpOCTPAHEHUE B
IOPUAMYECKON HayKe U IpakTuke. Bmecte ¢ TeM, oOmENnpU3HAHHOTO MOHUMAaHUS
JAHHOTO SIBJIEHUS HE CIOXUIOCh. OTCYTCTBHE €IMHOIO MOJAX0Ja K OIPEAEICHUIO
IIPaBOBOr0 peKMMa OO0YCIABIMBAET Pa3jIMYHOE MMOHMMAaHHE OOBEKTa IMPaBOBOrO
PErYyIMPOBaHHUS, YTO SIBISETCS MOBOJAOM MHOIMX HaYYHBIX JUCKYCCUH U TPUUYUHON
HEJOCTaTKOB JICHCTBYIOUIETO 3aKOHOJATENbCTBA. B  H3HA4YalbHOM CMBICIE
«pexnmy» (OT JTATHHCKOTO — regimen) 03HA4aeT «yCTAHOBICHHBIH MOPSIOK»

[IpaBoBO€ peryinMpoBaHue UMYLIECTBEHHBIX OTHOIIEHUI CyNpyroB B HallleH
CTpaHE€ B paMKaxX CTAHOBJEHUS M PA3BUTUSA POCCUHCKOM TIOCYIapCTBEHHOCTH
npeTepriena pa3inyHble, HE BCErjJa rapMOHHMYHble H3MeHeHus. CreqoBaTelbHO,
MOJIHBIII MMYIIECTBEHHBIE IpaBa My)Xa W JKE€Hbl B pa3Hble BpEeMEHa ObLIU
pa3IuvHbIE.

B dpeBHeint Pycu 1OXpHUCTHAHCKOTO INEpUOAA HOPMBI CEMEWHOTIO ITpaBa HE
BBIICISUIMCh M3 COLMAIbHBIX HOPM KakK CaMOCTOSITENIbHBIE M Pa3BUBAJIUCH
COrJacHO A3BIYECKOW PEIUTHMH M COOTBETCTBYIOIIMM OObHasM. [IucbmMeHHBIE
IIPaBOBBIE HMCTOYHHMKHU JOJTO€ BpEMs OTCYTCTBOBAJM, MYOJMYHAsl BIIACTh, Kak
IpaBWJIO, HE BMEIIMBAJIACh B IMPOLECC PEryJUPOBAHMS OpayHO-CEMENHBIX
OTHOIIEHHI, TO3TOMY Ha JAaHHOM 3Tarle pa3BUTHUS OOILECTBA O «3aKOHHOM PEXHME
MMYILECTBA CYNIPYroB» He ObUIO peun. B 0CHOBE peryampoBaHus UMYILECTBEHHBIX
OTHOIIEHWI CYNpYroB JIeKajdd HOPMbI OOBIYHOTO MpaBa, HE SBIAACH IO CYyTH HU
3aKOHOJATENbHBIMH, M HWHBIMM HOPMATUBHBIMM NPABOBbIMH aKTaMU B

COBPEMEHHOW TPAKTOBKE JTAHHOTO MOHSTHS.

' Muwymunckas O.B. Vctopusi pa3BUTHS MMYIIECTBEHHBIX OTHOIICHHH B Poccum. //
Cewmeitnoe u xunuiiHoe mpaso. 2012. Ne 3. C. 31.
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«B cBsI3U ¢ 3TUM clienyeT OOpaTUTh BHUMAaHUE HA CIIEIYIOIINE MOMEHTBL:

1) Opak, 3aKIIFOUAONIUIACS TOCPEICTBOM MOXHUIIEHUS WM MOKYITKH HEBECTHI,
HCKJIIOYAJI COJICPKAHUE U CMBICIT UMYIIECTBEHHBIX MPAB KEHBIL;

2) Opak, coBeplIaeMblii IyTEM MPUBEIACHUS HEBECTHl B JIOM JXEHUXA, U
CBSI3aHHBIN C MPUHECEHUEM MPUIAHOTO POJCTBEHHUKAMHU HEBECTHI, TOAPA3yMEBAI
HAJIMYUEe HEKOTOPOr'0 MMYIIeCTBa (JIMYHBIC BEIIW W yKpAIICHUs) KaK UMYIIECTBA
KEHBI».

B JlpeBHeii Pycu cymiecTBoBano siBjieHHe, OTAAJEHHO HallOMUHaolee Opak
C HaJlMyueM OpavyHOro JOroBopa (KOHTPAKTa) B COBPEMEHHOM €ro MOHHMAaHUH,
HO JaHHBIM JOTOBOpP BKIIOYAJI B CBOE COJAEpPKaJl B OCHOBHOM HEOOXOJUMBbIE
YCIOBHUSI TOKYTIKA HEBECTHI.

«OdunnanbHOE MPUHATHE XpUCTHAHCTBA HA Pycu B 988 T. cTano kiroueBoit
TOYKOW W Ha4daliOM Pa3BUTHM OTEUYECTBEHHOI'O MHCAHOIO MpaBa, BKIKOYAIOIIETO
chepy peryivpoBaHUsi HMMYIIECTBEHHBIX M  JIMYHBIX HEUMYIIECTBEHHBIX
OTHOIIIEHUM CYNPYroB, HA OCHOBE 3aMMCTBOBaHUA (pELENINU) KaHOHHYECKUX
npaBul, npuieamux u3 Buzantuu. [Ipodnembl ceMeiitHO — OpayHbIX OTHOIICHUMN
MOJIHOCTBIO MEpenuin B BeleHue IepkBu. OcoOeHHOocThIO Opaka Ha Pycu crana
MOHOTaMHOCTb. ['JTaBHBIM HCTOYHHKOM CEMEWHO — OpayHOro 3aKOHOJATENIbCTBA
PAHHEXPHUCTUAHCKOTO MEPHUOJIA SBUICA BH3AHTUHCKUW CBOJ ILEPKOBHBIX ITPaBUII,
MOCTAHOBJICHUNM BCEJIEHCKUX U TMOMECTHBIX COOOpOB, MHEHUW aBTOPUTETHBIX
JNeATeNel LEPKBU U UMIIEPATOPCKUX IMOCTAHOBICHUW OTHOCUTEIBHO LEPKBU —
HoMOKaHOH, JONONHEHHBI TMOCTAHOBICHUSIMU PYCCKUX KHS3EW W MOJIYYHBIINAN
Ha3BaHue Kopmuei KHUTH» .

Pe3ynbTaToM NOpPUBHECEHHS] HOPM PHUMCKOTO (BH3aHTHUMCKOIO) MpaBa B
JpeBueii Pycu crana «monuropuanueckas CHCTeMa, KOTopasl BKJoualia B cels
KaHOHWYECKHE HOPMBbI IIPABOCIIABUS, HOPMbl BH3aHTHUHCKOTO 3aKOHOJATEJIbCTBA

U HOPMBI OOBIYHOTO TMpaBa». B 3TOT mepuoj BHEpBbIE MOSBIAETCS HEYTO

1 o
Muwymunckaa O.B. Victopus pa3BUTHS UMYIIECTBEHHBIX OTHouieHuid B Poccum. //
Cewmeitnoe u xunuiHoe npaso. 2012, Ne 3. C. 32.
2 Jlenun B.Y. TlonHoe coop. cou. T. 39. M.: FOpmutuzpar, 1955. C. 27.

7



MoAO0OHOE  3aKOHHOMY pPEXUMY CYIPYKECKOr0  UMYIIECTBa, a HWMEHHO
YCTAHOBJIEHHBIA TOJ0XKEHUAMU KopMuel KHUTH TPaBOBOM PEXKUM, ITPU KOTOPOM
YCTaHABJIMBAJIOCh PABEHCTBO CYNPYrOB B UMYILIECTBEHHBIX OTHOILICHUSAX: MYXK HE
OBbLT HAJENeH MPABOM PACHOPSIKEHHUS UMYIIECTBOM >KEHbI 0€3 ee corjiacus, a
MOCJIE CMEPTU CYIpyra y BJIOBBl IOSBWIMCH OIPEICIICHHBIE MpaBa HAa 4YacThb
COBMECTHO Ha)KUTOI'0 UMYIIECTBA.

OTOT TpaBOBOM peXUM OOBIUHO XapaKTepU3yeTCs  Kak pexUM
OTPAaHUYEHHOW OOUIHOCTH CYIPYKECKOro uMyliecTtBa. B cOOpHUK MpaBOBBIX
HopMm Kuesckoit Pycu XII Beka — «Pycckoit [lpaBne» — 3adukcupoBan nmpaBoBoi
PEKUM pa3liesieHus UMyliecTBa cynpyroB. CoriacHO 3TOMY HWCTOYHHKY IIpaBa,
«KeHa HMeNa JIMYHYI0O COOCTBEHHOCTh, a MYX OTBEYajJ MO CBOMM JIOJram
COOCTBEHHBIM HMYIIECTBOM O€3 MPUBJICUCHUS JIUYHOTO UMYIIECTBA >KEHBI». B
OPYTUX NaMSITHHUKAX JIPEBHEPYCCKOTO IMPaBa 3TOr0 BPEMEHH MPU3HACTCS XUIIECHUE
MYXEM JIMYHOTO HMMYIIECTBA JKEHbI, KaK OJHOTO W3 3aKOHHBIX OCHOBAaHUU
pa3Boa, 4T0O KOCBEHHO CBHUJETEIILCTBYET O CYIIECTBOBAHUM IIPABOBOI0O PEXHUMA
pa3neNbHOr0 MMYIIECTBA CYMPYroB B 3TOT mepuoi. Pycckas mpaBaa (BMecTe ¢
IIckoBCKOM MpaB0it) TaKKe periaeT BOIPOC O HACTEI0BaHHUMU.

B XIV Beke BMmecte c OypHbIM pOCTOM MOCKBBI MNPOUCXOIUT €€
CTAHOBJICHMEM KakK II€HTpa POCCUWCKOW rocynapcTBeHHOCcTU. [IpaBoBoe
pPEryJIMPOBAaHUE HMYIIECTBEHHBIX OTHOIIEHHH CYIPYTOB B 3TOT MEPHOJ HUMEET
ceou ocobenHoctu. Tak, K. A. HeBoiauH B KadyecTBE OCHOBHOTO MPUHIUIA
MIPABOBOTO PETYJIMPOBAHHS UMYIIECTBEHHBIX OTHOIIEHWI CYNPYrOB YKa3bIBa€T HA
pa3zieNbHYI0 COOCTBEHHOCTh CYIIPYTOB.

«Konenr XVII — nauano XVIII BB. xapaktepusyercs 3m0xoi pepopM maps
ITerpa 1. Jlanubiii 5Tan B uctopuu Poccum ObLT 03HAMEHOBAH KapIWHAILHBIM
nepexogom ot CpenHeBekoBbss K HoBOoMy BpeMeHM H Tak Ha3bIBAEMOWU
«eBponen3anuein» Bcex chep o0ImecTBeHHOM XU3HU. B paMkax 3TOro MEHSJINCh U
B3Il HA CUCTEMY T'€HJIEPHBIX CTATyCOB, B TOM YHCJIE HA MPABOBOE IMOJIOKEHUE
3aMyXHEW JKeHIIMHbI. HOpMBI IEpKOBHOrO MpaBa MOCTENEHHO YTPauyWBalId CBOE

MMPCXKHCC AOMHHHUPYIOOICC 3HAYCHUC, HUX BJIHWAHHUC COXPAaHAJIOCH B OCHOBHOM B
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o0psimoBOlt  cTOopoHe Opaka. B KkauecTBe 3aKOHHOTO TIPaBOBOTO peKHMa
CYIIPY>KECKOIr0 MMYILECTBA YCTAHABIMBAJIACH €ro paszaenbHOCcTh. B koHue XVII
BEeKa craja 0oJjiee 3aMETHOM CKJIOHHOCThH IyOJIMYHON BJIACTH K O(HUIIMAIBHOMY
IIPU3HAHUIO PA3JCIbHBIX IPAaB KaXXAOTO H3 CYNPYroB Ha pPAa3JIMYHBIE 4YacCTH
oOLIeCeMEeHOTO0 MMYILECTBA: 3a MYXEM — HCKIIYHMTEIBHOIO IIpaBa Ha
KYIUICHHBIE BOTYMHBI, 33 JKEHOW — UCKIIFOYUTEIBHOTO IIPaBa HAa €€ IPUAAHOE.

B XVIII Bexke mno WmmneparopckoMy yka3y O eJuWHOHAcieAuu Oblia
YCTAHOBJIEHA YE€TKas Pa3lelIbHOCTh B NPABAaX HACJIEAOBAaHUSA NE€TbMU B MMEHUAX
OTLIOBCKMX M MAaTEpUHCKHUX: OTEl ObUI HE BIpaBe cAenaTh KOro-1u00 U3 CBOUX
JeTel €IUHOHACIEAHUKAMY, KaK CBOMX, TaK M MMeHuW cynpyru. Kpome Toro,
3aKOHOJATENIb  BEPHYJ JKEHE 3HAYMTENBHYK) IIOJHOTY IPaBOMOYMH IO
pacnopsKEHUI0 CBOMM IMPUJAHBIM U IPABO CBOOOJHO MpPOJABaTh, 3aKJIaJIbIBATh
CBOM BOTYHHBI 6€3 COrACHs MyKa»'.

OnHako Ha IPaKkTUKE TAaKOW IPAaBOBOM pEKWM HMYIIECTBA CYNPYIOB B
Poccun XVIII Beka He HaxoAwn OOJBIIOTO Kpyra npuBepkeH1eB. B yactHocTH, B
1753 rogy Cenar no aeny ['0JIOBUHON MpUIIEN K 3aKIIOYEHUIO O TOM, YTO KEHA
MOXXET MpOJAaTh CBOE MMeHHuEe 0e3 coryacus myxa. Ho u mocie odpuuumaibHOro
IIPU3HAHUSA MMYILIECTBEHHBIX IPAB 3aMYXXHHUX KEHIIUH MYXKbs MPOAOJDKUTEIBHOE
BpEMsI COXpPAaHsUIA CBOK BJIACTh HaJ JKEHaMH, B TOM uuciae B cdepe Hux
MMYILECTBEHHBIX OTHOLIEHUH B mepuoj Opaka. MIMEHHO B LENAX OpUINYECKON
3alUThl COOTBETCTBYIOIIMX IIpaB, CBOOOJ, 3aKOHHBIX HWHTEPECOB 3aMy>KHHUX
*eHIuH B 1763 rony CeHar cBOMM YKa30M YCTaHOBHWJI HE3aKOHHOCTH CHIEJIOK I10
OTUYXJICHUIO )KEHOW CBOEr0 HEJABMIKMMOI'O MMYIIECTBA B IOJIB3Y MYyXka. JlaHHBIN
3amper ObUT OTMEHEH Juib B 1825 roamy, korma BHOBb OQUUHAIBHO OBLIM
pa3penieHsl Bce clenku Mexay cynpyramu. M toneko CBox 3ak0HOB Poccuiickoit

Nmnepun (C3PU) B penakiuu ¢ 1835 roma 3akpenusl NPUHIUIT Pa3aeIbHOCTU

' Peiinke H. JIBrkeHne 3aKOHOIATETHCTB 00 MMYILIECTBEHHBIX IIpaBax 3aMYyKHEU
xkeHmuHbl: Mapt // JKypHan rpaxkmaHckoro u yrojioBHoro mpaBa: Mapt. M3ganme C.-
[TerepOyprckoro HOpummueckoro O6mectBa. C.-I16.: Tun. IlpaBurensctByromero Cenara,
1884. K=. 3. C. 39.



MMYIIECTB CYIIPYTOB U MPOBEJ €T0 B KU3Hb MOCJIEIOBATENIHHO: KeHA HAXOUIaCh
B JIMYHOM HEUMYIIECTBEHHOM TMOAYMHEHUM MYKa, HO HMeJIa MOJHYIO
MMYIECTBEHHYIO HE3aBHCHMOCTS .

«B XIX — nauane XX BB. B cpepe OTHOILICHUI, CBI3AaHHBIX C BIIAJICHUEM,
MOJIb30BAHUEM, PACHOPSDKEHUEM  CYNMPYKECKUM  HMYIIECTBOM,  MPOJOJIKAI
JOMUHUPOBATh MPABOBOM PpPEXKHUM pa3/lelbHOM COOCTBEHHOCTHM Ha TaKoe
uMytiecTBo. [IpumgaHoe xeHbl, UMYIIECTBO, IPUOOPETEHHOE €10 WU Ha €€ UMSI BO
BpeMsl 3aMy)XeCTBa IO OJHOCTOPOHHHMM (HACJIEIOBAHUE) W UHBIM CJEJIKaM,
MPOAO0JDKAIO O(DHUITHATIFHO IPU3HABATHCS €€ 0CO00M JTMYHON COOCTBEHHOCTHIO.

Kaxnaplii U3 cynpyroB paclopsikalicsi CBOMM JIMYHBIM HMMYIIECTBOM 0€3
cornacust apyroro cymnpyra. Cymnpyru ObUIM BIOpaBe 3aKI0YaTh MEXAY COOOH
mo0ble Bo3Me3AHbIe U 0e3Bo3Me3/iHble cAenku. OAUH Cynmpyr HE OTBEYall CBOUM
JUYHBIM MMYIIECTBOM IO 0O0si3aTeNbCTBAM U 3a JNOJTH japyroro cympyra. llpu
COBMECTHOM JKM3HENEATEIbHOCTH (opMHpoBajiach U 00mas Cynpykeckas
COOCTBEHHOCTb, proOpeTaeMasi Ha CPeJCTBA OJHOTO WM 00OUX CYHpPYroB. ITO
MMYIIECTBO, KaK MPaBUJIO, HE MOIJIO OBITh OTHECEHO K CpelicTBaM oOecredyeHust
JIOJITOBBIX 00s13aTENIbCTB CYNPYTrOB. DTa COOCTBEHHOCTh BOOOIIE HE MOXKET OBITH
CBSI3aHO C CPEACTBOM OOecmedyeHusi JOJTOBBIX 00s3aTeIbCTB Cyrnpyros. Kpome
TOTO, *K€Ha He OblIa 00si3aHa y4yacTBOBaTh B pacxXojax Ha CEMEUHYIO KU3Hb, B
Clly4yae HaJluuusi y Hee COOCTBEHHBIX CPEJICTB K CYIIECTBOBAHUIO.

YuuThiBas ckazaHHOE, MOXHO MOHSTh, UTO 3aKOHHBIM PEXKUMOM MMYIIIECTBA
cynpyroB B gopeBoiitoiinoHHOM Poccum XVII — nawana XX BB. Obul pexum
pa3eIbHOCTU UMYIIECTBA cynpyr013»2.

[Nonutnyeckue coObiTus B Poccum B 1917 1. OCHOBaTeNBbHO pa3pyLIUIU
BEKaMHU CKJIabIBAIOIIYIOCSI CUCTEMY T'€HJIEPHBIX, B TOM YUCJIE CEMEMHO — OpayHbIX

oTHOIIeHUW. KapnHanbHO H3MEHMINCHh HEHHOCTH BpemeH Poccuiickoit Mnepun:

1 < .
Petinke H. JIBUXeHUE 3aKOHOJATEIbCTB OO0 HMYIIECTBEHHBIX IpaBax 3aMyXHeEH

xkeHmuHbl: Mapt // JKypHan rpaxnaHckoro u yrojoBHoro mpaBa: Mapt. M3ganme C.-
[TerepOyprckoro HOpummueckoro O6mectBa. C.-I16.: Tun. IlpaBurensctByromero Cenara,
1884. K=u. 3. C. 42.

2 Benskosa A.M., Bopooceiikun E.M. CoBerckoe cemeiinoe mpao. M.: FOpumudeckas
autepatypa, 2015. C. 31.
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UJECOJIOTUYECKHE, MOpAJIbHbIE, NPABOBbIC, MPUAAIONINE YKa3aHHON CHUCTEME
YCTOWYUBOCTh. KiIIOUEBBIM HIEOJOTUYECKHM TE3UCOM, KaK OOJBIIEBUKOB, TaK U
UX MOJMTUYECKUX ONIOHEHTOB CTAJIO MOJOXEHHE O COLUMAIbHON HEHYXHOCTH U
JaXe BPEIHOCTU CEMbH, O €€ HEH30eKHOM TruOenu B Ipouecce IalbHEHIIero
oOmiecTBeHHOro pa3BuTHs. [Ipu 3TOM pagukanbl — CTOPOHHUKH TaK HAa3bIBa€MOM
«CBOOOJHOM TIOOBU» — YTBEPXKAAIH, YTO C OTMEHON 4aCTHON COOCTBEHHOCTH Ha
3eMJII0, JpPYTHE€  OCHOBHBIE  CpEICTBA  OOLIECTBEHHOIO  IMPOU3BOCTBA,
HallMoHaJIM3aled 0a30BBIX OTpacied MpOMBILUIEHHOCTH B Poccum MoHoramus
OOBEKTUBHO JOJKHA YCTYHHUTh MECTO «CBOOOAHOW sr00BM». bonee Toro, ¢ ux
CTOPOHBI HEPEJIKO 3BYYaIH U MPU3BIBEI 00 «0000IECTBICHUH KEHIUH». B pasrap
JEATEeNIbHOCTU YKa3aHHBIX paJIuKajioB Jujep naptuu oonbiieBukoB B.U. Jlenun B
MOPSIAKE JKECTKOM KPUTHKUA TaK Ha3bIBAEMOW «TEOPUM CTaKaHa BOJbI» B pslie
CBOMX NYOJIMYHBIX pedeil 4eTKo cPopMynupoBai oOllee MpeiCcTaBICHUE O CEMbE
COLIMAJIUCTUYECKOTO THUMA, OCHOBAHHOW HAa MOHOTAMHHM U OECKOPBICTHOW JIFOOBH.
BceneacTBue 3TOro MpUHUMII MOHOTaMUM IMPOYHO BOLIEN B COBETCKOE OpavHO-
CEMEMHOE 3aKOHOJATEIBCTBO B KAYECTBE OJJTHOTO U3 BEAYILHX.

«HoBoil nyOIMYHON BIACTBIO B CTpPaHE B UHCIE aKTyalIbHEHIIUX
rOCYJapCTBEHHO-TIOJUTUYECKUX MpoOiaeM ObUld O(UIHAIBHO MpPU3HAHBI U
BOIIPOCHI, CBsI3aHHBIE C (POPMHPOBAHHWEM IPABOBBIX OCHOB Opaka M ceMbu. B
YacCTHOCTH, yke B jaekadpe 1917 roma ObUlM NPUHATHL JBA COOTBETCTBYIOIIUX
HOpMaTtuBHBIX NpaBoBbIX akTa — AekpeTsl LUK 1 CHK PCOCP «O rpaxmanckom
Opake, O JETSIX W O BEJCHMM KHUT AKTOB TPAXAAHCKOTO COCTOSHUA» U «O
pacTopkeHuu Opaka», — B IOCIEAYIOIIEM JIerre B ocHoBaHUs Kojekca 3aKOHOB
00 aKTax rpa)XJIaHCKOIO COCTOSIHUSA, OpauHOM, CEMEHHOM M ONEKYHCKOM IIpaBe,
npuHsAToM B 1918 rony. lanueii Konxekc ycTraHaBiMBana B KayeCTBE 3aKOHHOTO
peXHuMa CYINPYKECKOr0 HMMYIIECTBA PEXUM pa3deiIbHOCTH; MY M JKe€Ha IIO-
NPEKHEMY MOTIJIM BCTyNaTh MEXAY COOOW BO BCE JO3BOJIEHHBIE 3aKOHOJATEIEM

1
HMYIICCTBECHHBIC OTHOIICHUA .

! JTenun B.M. Tonuoe co0op. cou. T. 39. M.: FOpmutuzpar, 1955. C. 71.
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B urore, Becrynusmuii B cuity ¢ 01.01.1927 Kogexe PCOCP o 6pake, cembe
U ONEKE OTMEHSJ pa3lelbHOCTh CYINPYKECKOTO HMYIIECTBA W YCTaHABIUBAJ
OOLIHOCTh MMYIIECTBA CYIPYroB B KAaueCTBE 3aKOHHOI'O PEXHMMA CYIPY’KECKOTO
umyiiectBa.  OOIIHOCTH  pacmpocTpaHsylach  TOJBKO  HAa  MMYILECTBO,
MpUOOpEeTeHHOEe B TepuoJ; Opaka (OOMIHOCTH MPHOOPETeHHit), Ja00padHOe
MMYILECTBO OCTABAJIOCh Pa3/IeIbHOM COOCTBEHHOCTBIO KaXKJOTO M3 CYIPYroB
(cratbst 10 Konekca). B coorBerctBuu co cratheil 13 Konmekca, cynpyru moriu
«BCTYNaTh MEXAYy COOOH BO BCE JI03BOJIEHHBIE 3aKOHOM HMYLIECTBEHHO-
JOTOBOPHBIE ~ OTHOLIEHHS». BO3MOXHOCTH HW3MEHEHHMs] 3aKOHHOTO pexuma
MMYILECTBA CYNIPYroB OpauHbIM g0roBopoM Koaekcom He nperycMaTpuBaiach.

Takum oOpazoMm, B koHIE 1926 roma xapakTepHbI MJIsI PYCCKOTO
JOPEBOJIIOLIMOHHOTO  3aKOHOJATENIBCTBA PEXKUM Pa3JIEIbHOCTH CYINPYKECKOTO
UMYyHIECTBA OQPUIMAIBHO CMEHWICS PEXUMOM OOIIHOCTH CYHPY>KECKOTO
UMYILECTBA, KOTOPBIA NPOJOJIKAET CYIIECTBOBATh [0 HACTOALLEE BpeEMS.
OCHOBHOU NPUYMHON CTAHOBJIEHHS PEKMMa OOIIHOCTH B KAayeCTBE 3aKOHHOTO
peXrMa HMYIIECTBA CYNPYrOB B IOPUIMYECKOH, OOIIECTBEHHO-NOJIUTUYECKON
JUTEpaType dYalle JpPYruX Ha3bIBAaeTCs IOBCEMECTHas (TO €CTh HE TOJIBKO B
Poccun) 60pn0a 3a paBHOIpaBHE KEHIIUHBI B CEMbE U 001IecTBE B 1IeJI0M. OHAKO
Hapsily ¢ 3TUM CYHIECTBYIOT JIpyrue OOBEKTUBHbIE M CYOBEKTHBHBIC NMPUYUHBI,
noOyAMBIIME  COBETCKOTO  3aKOHOAATENsl K  YCTAHOBJEHUIO  OOIIHOCTHU
CYINPY>KECKOro mmyiecTBa. Mcxoas M3 3TOro CienyeT COrjJacUThCs ¢ MHEHUEM
E.A. YedpaHoBoii o TOM, 4YTO «BBEJICHHE pEKHUMA OOUIHOCTU CYIPY>KECKOTO
uMyllecTBa ObUIO TPOAUKTOBAHO BCEH JIOTMKOM TMOCTPOEHHSI COBETCKOIO
COLIMAJIUCTUYECKOTO  CTPOSI», CTPEMJIICHHEM «K YKOPEHEHUI0 NpHOpUTETa
o011ecTBEHHBIX (OPM B ACSATEIBLHOCTH JIIOACH, CY)KEHUIO O MUHUMYMa 4acCTHOU

1
cepsl B )KU3HU TPaKIaHUHA .

! Yeghpanosa E.A. VicTopruecKuil acleKT MpaBOBOTO PEryIMPOBAHHUS MMYIECTBEHHBIX
OTHOIIEHH CYNpyroB B poccuiickoMm mnpase // Mcropus rocynapctsa u npasa. 2016. Nel1. C.19.
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NMeHHO 3TH OCHOBOIOJAraIIMe Hayajla JIETIM B OCHOBY BCTYIHMBIIETO B
cuty B 1969 romy Komekca o Opake u cembe Poccuiickoit CoBetckoit
OenepatuBaort Counanuctudeckoit Pecnyonuku (KobC PCOCP 1969 r.) —
HETOCPEICTBEHHOTO MPEAIIECTBEHHUKA JEHUCTBYIOIEro B Hacrosmee Bpemsa CK
PO.

Onuanm n3 BakHbIX nosiokeHu KobC PCDOCP 1969 r. 6b110 HOpMaTUBHOE
YCTAaHOBJIEHHE O0S3aHHOCTH CYNPYroB MaTepUadbHO MOAJEPKUBATH APYT Jpyra.
Jaunblii Kogekc He mnpeaycmaTpuBal BO3MOXKHOCTH HM3MEHEHHUS 3aKOHHOTO
pexuMa UMYIIECTBAa CYNPYroB MyTeM 3aKIIOYEHUS OpavHOro JO0roBOpa B CHILY
OTCYTCTBUSI 4YacTHOM (DOPMBI COOCTBEHHOCTHM B TOCYJIapCTBE U psia JPYrux
npuunH. Komexc o Opake U ceMbe MPOCYIIECTBOBAN BIUIOTh 10 HPUHATUA U
BeeneHus B xpeiicteue ¢ 01.03.1996 CK P®, coxpaHuBIIETO CYyIIECTBYIOIIUN B
Poccun ¢ 1926 roma pexuM COBMECTHOM COOCTBEHHOCTH CYHIPYIOB, XOTS,
HECMOTPS Ha 3TO, MPABOBBIE HOPMBI, PETYIUPYIOIINE UMYIIECTBEHHBIE OTHOIIEHUS

CYyHpPYTOB U C TPETBbUMU JIMLIAMU, PETEPIIEITN P U3MEHEHUM.

1.2.ITonsATHE ¥ BUIBI NPABOBBIX PEKUMOB UMYIIECTBA CYIIPYTOB

B Teopum mpaBa MO TPaBOBBIM PEKUMOM IMOHUMAETCS, HAIMPHUMED,
«OCOOCHHOCTH MPABOBOTO PETYIUPOBAHUS ONPEACICHHON c(epbl 00IEeCTBEHHBIX
OTHOIICHHH C TIOMOIIBIO PA3IMIHBIX IOPUINICCKUX CPEJICTB U CIIOCOOOB, MTpaBuIa,
BEIDOKEHHBIE B TPABOBBIX JOKYMEHTAaX, KOTOPBIE XapakTEPHU3YIOT 0coboe
COUETAaHWE B3aWMOJCHCTBYIONIUX pa3perieHuii, 3ampeToB © MO3UTHUBHBIX
o0si3aHHOCTEM ¥ co3jaBasi OCOOYI0 HaNpaBIECHHOCTh pEryiaupoBaHusi». B
JUTEpaType IO CEMEWHOMY TMpaBy TIPABOBOM PEKHUM paccMaTpUBAECTCS Kak
pETYNHpPOBaHUE MMYIIECTBCHHBIX OTHOIICHWN YJICHOB CEMbU MEXIY COOOH U ¢
TPETHUMHU JIMIIAMH, TIPABIJI, YCTAHOBIICHHBIX B 3aKOHE WJIU JOTOBOPE B OTHOIIICHUU
BEIIH, U T. II.

Camplii TIIATETBHBIN B TEOPETUUECKOM ACIIEKTE aHaJN3 MPABOBOTO PEXKUMA

MMYILECTBA WICHOB ceMbH mpenctaBieH WM. B. XKunnHkoBoi, kKoTopas onpeaenset
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€ro KaK «IMOCTPOCHHBIN Ha 00Iell HOPMATHBHOW OCHOBE, B PE3YJIbTATE JNEHCTBUS
KOMITJIEKCA TIPABOBOE PETYIUPOBAHKE OTHOIICHHWHA IO MMOBOY UMYIIIECTBA WICHOB
CEMBU W ONPEACIAIONINA XapakTep W O0OBEeM WX TpaB W O0S3aHHOCTEH B
OTHOIIIECHHH TOTO UMYIIECTBa» . B CBeTe TAaKOro MOHMMAHHS IPABOBOTO PEKMMA
00BEKTa TPABOBOTO PETYIUPOBAHUS SBIAIOTCS HE MaTepuaibHbIe Oyara, a
MOBEICHUE JIFOJICH, YTO CIPaBEIJINBO, TOCKOJBKY «BENIU TOJBEPKEHBI TOJIHKO
bu3ugecKoMy, a HE TIPABOBOMY JICHCTBHION.

[Tpu xapakTepHUCTHKE MPABOBOTO PEKMMa UMYIIECTBA CYNPYTOB PEIIArOIIce
3HAYCHHE WTPaeT BOMPOC O TOM, Ha KAaKOE€ HMMYIIECTBO PACHpPOCTPAHSAET CBOIO
BJIACTh KXKIBIA U3 CYMIPYTOB, M KAKOBBI TPAHUIIBI ITOW BIACTH. J[pyrumu cioBamu,
B KaKOW CTETMCHW W B OTHOIICHWH KaKOTO HMYIIECTBA KaXIBIH W3 CYIPYroB
OCYIIECTBISIET CBO€ TIPaBO Ha BIIAJCHHWE, TIOJb30BaHHUE, YMpaBICHUE W
pacropspKEHNE UMYIIIECTBOM.

HekoTropbie aBTOpHI yTBEPKIAIOT, YTO 3aKOHHBIA PEKUM UMEET TIEPBUIHOC
3HauUe€HWE JOoTroBOpa. MHBIMH  clloBaMH, 3aKOHHBIA  PEXKHAM  SIBISICTCS
YHUBEPCAIBHBIM U PACIIPOCTPAHSICTCS Ha CEMEHHBIE OTHOIICHHS TIPH OTCYTCTBUU
COTJIANICHHSI MEXAYy CynpyramMu 00  yperyJaupoBaHWHM  HMYIIECTBEHHBIX
oTHOMIeHWH. TakuMm 00pa3oM, W3HAYATHLHO, TPABOBOM PEKHUM MPE3IOMUPYETCS, a
WMEHHO, €ClTi OpayHbId JOTOBOP MEXKIY CyOBEKTaMH CEMEWHBIX OTHOIICHHWNA HE
npeaycMaTpUBaeT MHOE, BCTYMAeT B CHJIy MPABOBOM pexuM umymiecTBa. Kpome
TOTO, B CiIydae, €Clii Kakue-Tu00 ceMeHHbIe TPaBOOTHOIICHUS HE OXBATHIBAIOTCS
OpayHBIM TOTOBOPOM, TO OHHU TaK K€ TOIMATAI0T MO 3aKOHHBIN PEKUM.

[Ton 3aKOHHBIM PEKHMOM HMYIIECTBA CYIPYTrOB MOHUMAETCS PEXKHM HX
coBMecTHOM coOcTtBeHHocTH (B cooTBerctBUe ¢ 1.1 c¢1.33 CK P®). Taxxke
CYIIECTBYET JIETATBHOE OMpPEAENIEHHE COBMECTHOM COOCTBEHHOCTH CYIIPYT'OB, OHA
OTIpeIeISIETCSl KaK UMYIIIECTBO, KOTOPOE HAXKUTO CYNpyraMu BO Bpemsi Opaka (CT.
256 'K PO, ct. 34 CK PD).

Kpome Toro, B COOTBETCTBHH C PEKUMOM TPAXKIAHCKOTO MPaBa COBMECTHOU

COOCTBEHHOCTH MOXKET paccMaTpuBaThCsd Kak o0O0Ias COOCTBEHHOCTH 0e3

! Kununkosa .E. TIpaBoBO# peXknM HMYIIECTBA 4ICHOB ceMbH. Xapbkos, 2016. C. 89.

14



ompeNeNieHus] oM Kaxaoro w3 BuanensieB (m. 2 cr. 244 T'K P®). Jlonu
MMYIIECTBA CYNPYrOB OMNpEIENseTcsl B Ciydae €ro pasjesieHus, B MPOTUBHOM
clyyae MpeArojiaraercs, 4YTo OOIlee MMYIIECTBO MOXKET OJHOBPEMEHHO
MpUHAJJIEKATh KaXKIOMY U3 cynpyroB. I oHHM, B CBOIO Ouepejb, COTJIaCOBaHbI
MEXy cOoOOH BIaJeTh, MOJB30BATHCSI U pacnopsbkaTtbes umu. Kak crpaBeninBo
YTBEPXKIAIOT MHOTHE aBTOPHI, B HACTOSIIEE BpEMsi CEMEWHOE U Tpa)kJIaHCKOe
3aKkoHOAaTeNbcTBO Poccuiickoit denepann OCHOBBIBAETCS HA JAUCKPELIUMOHHBIN
TIPUHIMI [TOMHON OBIIHOCTH MMyIIecTBa cympyros’. Hu Ha KOM M3 CYmpyroB He
JEKUT O0S3aHHOCTH JOKa3biBaHUs (hakTa OOIIHOCTH HMMYIIECTBA, HAXKUTOTO B
Opake, B cllydae BOZHUKHOBEHHUS CIIOpA.

Kpome Toro, B 3akoHomaTenbCcTBE (HUKCHUPYETCS, UYTO, €CIU HHOE HE
npeaycMaTpuBaeTCsl JOTOBOPOM, TO CYNPYTH, KOTOpPbIE SBISIIOTCS WICHAMU
KPECThSIHCKOTO ((pepMEepCKOoro) Xo3silcTBa TaKkKEe UMEIOT HUMYIIECTBO Ha IpaBe
coBmecTHOU coObcTBeHHOCTH (cT. 257 'K P®). XoTs B 3TOM ciydae CyIIECTBYIOT
HEKOTOpbIE 0COOEHHOCTH, peramenTupoBanubie 'K PO.

Takum oOpazom, eciu HET OPavYHOrO JOTrOBOPa, TO UMYIIIECTBEHHBIE MTpaBa 1
00SI3aHHOCTU CYTNPYTOB PETYIUPYIOTCS 3aKOHHBIM PEXKUMOM, O3HAUYAIOIIUM, YTO
CYNpPYTy UMEIOT paBHBIE ITpaBa Ha COBMECTHO HAXXUTOE UMYIIIECTBO B Opake.

Heo6xoauMo OTMETHTH, YTO TpH pa3dope Bompoca pexuMma HMYIIECTBa
CyNpyroB, MOJ HMMYIIECTBOM IOHUMAETCS HE TOJBKO HMYIIECTBEHHasi Macca,
BEILlM, KOTOphIE NPHUHAIJIECKAT CyNpyraM, HO U HMYIIECTBEHHbIE MpaBa U
0053aHHOCTH CYIIPYTOB.

O6patuB BHuMaHue Ha KkoHKpeTHbIH B CK P® mnepeyenr o061miero
MMYIIECTBA CYIPYrOB, KOTOPBI MOKET OBbITh B COBMECTHOU COOCTBEHHOCTH (peyb
unetr o nynkre 2. cratbsi 34 CK P®), mbl BuauM, 4TOo OH OTKpHIT. [lepedyeHn
BKJIIOYAa€T B ce0s JOXOAbl CYNPYroB, IOJYYEHHbIE OT TPYAOBOM WU

HpCHHpHHHMaTCHBCKOﬁ ACATCIBHOCTH, a TaKXKC IICHCHHU U I0COOHsSI U WHEBIE

! [Hlepwenesuy I' ®. Kypc rpaxmanckoro npasa. Tyma: Asrorpad, 2014. C. 102.
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J€HEKHbIE BBIIJIATHI 0€3 CIELNaJIbHOTO Ha3HAUYECHMsI, JBUKUMBIE U HEJIBUKUMBIE
BEIM, KOTOpPBIE MPUOOPETEHBI HA CPEJCTBA OT OOIIEro J0X0a CYNPYroB U T.A.

TpaguumoHHO O0IIEro MMyIIECTBAa CYNPYroB BKIKOYAET B ce0sl, HAIIPUMED,
u obmue nonru cynpyroB. OOWMKA COBMECTHBIM JOJI CYHpPYyroB OyZeT, B
YaCTHOCTH, JICHEXHBIA JOJIT, BBITEKAIONIMKA U3 JOroBOpa 3aima, KOTOPBIH
3aKJII0YEH JIMOO0 OJHUM M3 CYNpPYroB, JUOO UMU OOOMMH, NPH YCIOBHUH, YTO 3Ta
CyMMa JE€HEXHOro 3aiiMa pacxoJoBajach Ha KakKue-IMOO HYXHbl CEMBHU,
(HampumMep, mpruoOpeTeHrne O00IIeT0 aBTOMOOMIIS).

OTOT CHOHMCOK, OJHAaKO, HMEEeT CBOM orpaHnyeHus. K wumymiecTsy,
HaxoJsUIEMyCsl B COBMECTHOM COOCTBEHHOCTH, HE OTHOCUTCS HMMYILECTBO,
NPUOOPETEHHOE OJIHUM M3 CYNPYTOB JO BCTYIUIEHHS B OpaK, UCKIIOYUTEIBHOE
IIpaBO HA Pe3yJbTaT MHTEJUIEKTYyAJIbHOM JEATEIbHOCTH, CO3/IaHHBIN U3 CYIPYIOB,
BEIlIH JIMYHOTO UCIOJb30BaHus (00yBb, O/1€XKAa U T. 11.), UCKIIOUEHUE COCTABIISIIOT
IparoleHHOCTH W JApyTrHe MpeaMeTsl pockomu. HecMoTpss Ha TO, 4YTO OHHU
npuoOpenu BO BpeMsi Opaka M 3a cueT OOIIUX CPEJCTB, MPaBO COOCTBEHHOCTHU
MPUHAIIEKUT TAKKE CYNPYTy, KOTOPBIM MMOJIB30BAJICA ITUMHU BELIaMU.

Kpome TOro, 3akoHOAATENbCTBO ONPEIENISET, YTO CyA MOXKET NpPHU3HAThH
MMYILECTBO KAXKJIOT'O M3 CYNPYroB B MEPHOJ MX Pa3[eiIbHOrO MPOXKUBAHUSA MPHU
MPEKPAIEeHNH CEMENHBIX OTHOIIEHUI, COOCTBEHHOCTBIO KaXKJI0T0 U3 HUX.

A TakXe NpU3HAET pa3leibHOW COOCTBEHHOCTb, IMOJYYEHHYIO B IEpPUOA
Opaka B map mo 0e3BO3ME3AHBIM CHEJIKaM, HalpuMep, €CiIu COOCTBEHHOCTh IO
HACJIEeICTBY U UMYILIECTBO, KOTOPOE HAKUTO BO BpeMsi Opaka, HO Ha COOCTBEHHBIE
CpelCTBa Cylpyra, IpUHAJIEKABIINE eMY O BCTYIJICHUS B Opak.

3aKOoHOJATENb TAKKE PETYIUPYET CIydau, KOTrla OAUH U3 CYIPYrOB HE UMEI
JOXOJI0B, HO, Hampumep, MOr oOOecneyuTh YXOJI 3a JAETbMU WIH BEJICHUE
JOMAIIIHETO XO034icTBa. B Takux cuTyalusx, Jake €clid OJUH W3 CYNpPYIroB HE
BHOCWJI CBOM BKJAaJ B COBMECTHBIM OIOJKET, OH HMEET TaKue >K€ IIpaBa
COOCTBEHHOCTM Ha o0miee MMYLIECTBO 3TOr0 Cymnpyra. YcioBHE IS

MpUOOPETEeHHs TAKUX MPaAB — 3TO CYNPYT HE UMEJI CAMOCTOATENILHOTO JI0X0/1a.
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B naydHoli nuTeparype co3laeTcs OTAEN HMYIIECTBEHHBIX OTHOIICHUMN
CBEJICHMSI B TPYNIIBI: OTHOIIEHUS MO TOBOAY BEIICH, MPUHAJIEKAITUX CYIpyraM u
MMYIIECTBEHHBIE TpaBa; OTHOILICHMS, Kacarol[uecs B3aUMHOTO MPEJAO0CTaBICHUS
MaTepUaTbHOrO COJEpKaHUs, OTHOIICHHUS, CBSI3aHHBIE C OTBETCTBEHHOCTHIO
CYNpYroB MO 00s3aTeIbCTBAM U .

Hanmo ckaszate, 4TO mpaBoBas NpUPOJa OTHOIIEHUM COOCTBEHHOCTH
CYNpPYroB JOCTATOYHO CJ0KHA, TO3TOMY MPABOBOM PEKUM ISl TPABOOTHOIIICHUS
COOCTBEHHOCTHU CYNPYrOB PETYIUPYETCS] HOpMaMU U CEMEUHOTr0, W Ipa)kIaHCKOTO
npaBa. OJHaKo, 3aKOHOAATENb JAaeT BO3MOXXHOCTh YCTAaHOBHUTH, KAKOU pEXUM
pacrpoCTpaHseTcs Ha CyNpyroB, JaeT MIUPOKUA CIEKTP MUMYIIECTBEHHBIX MPaB U
o0si3aHHOCTEH B Opake U (WJIHM) TIOCNIE€ €ro PACTOPKEHUSI, YTO MOXKHO MPEANOUYECTh

" OIIpCACINTD, KaK JOTOBOPOM, TaK U 3aKOHOM.

1.3. TlonsTne, mMpU3HAKH, OCOOCHHOCTH JOTOBOPHOTO PEXUMa HWMYIIECTBA

CYIIPYrOB

JIOTOBOpHOMY ~ PEXUMY UMYILECTBA CYNPYrOB TIOCBSIIEHAa IJIaBa
8 CK P®. JloroBopHOW pEXKHM YyIOCTOBEPSICT COOOW 3aKITIOYCHUE MEXKIY
CyNpyramMH CHIELHMATIBHOIO JI0rOBOPA, KOTOPBIM Obl Ha3zHauyajd APYyrod (MOMUMO
3aKOHHOI'O PEXHMa) PEXKUM COOCTBEHHOCTH CYIPYTOB.

CkazanHoe TpeOyeT HeOOXOUMOCTh OOHApYKEHUSI CHEeNU(PUUECKUX YepT
OpayHOro 10roBOpa, OMPEAEIIEHHBIX €T0 CBSA3bI0 C CEMEHHBIMU OTHOILICHUSMH.

«IIepBoii OCOOEHHOCTBIO CJIEAYET 3aMETHTh OCOOBIH CYOBEKTHBIH COCTaB
TAKOr'0 COIVIAIIEHUA. BpadHbIl JOroBOp JIHI, YXE COCTOAIIMX B Opake WU
cobuparoniuecs BCTYNUTh B Opak B OyaymnieM. B KOHEUHOM ciydae 3TU CyObEeKThI
HEMUHYEMO JOJKHBI OBITh JIMIIAMHU PA3HOIO IMOJIa MO YCIOBUS I 3aKIHOYEHUS
Opaka U OTCYTCTBMM NPENSATCTBUHM IS 3aKIIOUEHHUS MEXIy HUMU. HexoTopsie
npaBa M OOSA3aHHOCTHM B COOTBETCTBHM C YCJIOBHSIMH OpayHOro J0roBopa

MPOJIOKAT IEMCTBOBATh IMOCJE pacTOpkeHusl Opaka (Hampumep, 00s13aTeNIbCTBA
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M0 B3aUMHOMY COJIEP’KaHMIO), TOITOMY O0O0S3aTENbCTBA, BBITEKAIOIINE U3
JIOrOBOPA, MOKET OBITh IPOJICH HA OBIBIIHNX CYIPYTOB» ..

«Bropass — TecHas  CBsA3b OpadyHOro JOroBOpa C MHCTUTYTOM Opaka.
Cornacno ct. 41 CK PO 3akimioueHHBI 70 perucTpanuu Opaka OpadHbId
JIOTOBOP BCTYMHAaeT B CUIIy C MOMEHTa Takoi peructpauud. [Ipekpaienne Opaka
MOBJICYET 3a COOO0I M MpeKpalieHue MPaBOBbIX CBA3EH CYNPYTroB, BHITEKAIOIMINX U3
OpadHOro AOTrOBOpa, KpOME TEX MPaB U 00SA3aHHOCTEN, KOTOPHIE MO €r0 YCIOBUSIM
paccuuTaHbl Ha TocyieOpaynble OTHOIIEHUs 3Tux Jull (1. 3 c1. 43 CK PO)».

«Tpetbst — cBOOOAA MOTOBOpa, MpoBo3riamieHHas B cT. 1 u 421 'K PO kax
OCHOBOTIOJIAr a0 U MPUHIIUIT MOCTPOCHUS IPaKIaHCKO-TIPaBOBOTO
peryaupoBaHusi OOIIECTBEHHBIX OTHOIIEHUM, NPUMEHUTEIBHO K OpadHOMY
JIOTOBOPY 3HAYUTEIHHO OTpPaHUYEHA. 3aKOHOJATEIbCTBO HE MPEAyCMATPUBAET
00s13aTeNIbHOCTh 3aKJIOUEHHUS] OpavyHOro JOroBOpa CYNpyramMu WIM JIUIAMH,
BCTYMAONIMMU B Opak, TO €CTh MCKIIOYEHO TMOHYXJECHHE K 3aKIIOUCHUIO
noAoOHOro cornamieHusi. Bmecte ¢ Tem cBoOoma BbIOOpa KOHTpareHTa 37eCh He
OesrpaHMyHa M, KaKk YyXe OTMEUajoCh, CBsi3aHa  3aKOHOAATEIbHBIMU
TpeOOBaHUSAMM, BBIMOJHEHUE KOTOPHIX HEOOXOAUMO JJisl 3aKiodYeHus Opaka.
I[lomumMo 3TOro cemMelHOE 3aKOHOJATENbLCTBO  HMMIIEPATUBHO  3alpeuiaet
peryaupoBaHre B OpayHOM JOTOBOPE JUYHBIX HEUMYIIECTBEHHBIX OTHOIICHUN
CyHpYTOB, a TAKXKE€ BKJIIOUCHUE PSAJIa UHBIX NepedyrciaeHHbiX B 0. 3 cT. 42 CK P®
YCIIOBUN.

W HakoHen, dyeTBepTas OCOOEHHOCTh — OpayHbId JIOTOBOpP CIEIYET
KBATU(UIIMPOBATh KaK CJIIENKY, HEMOCPEACTBEHHO CBA3AaHHYIO C JIMYHOCTHIO
CTOPOH U 00YCIIOBJICHHYIO JINYHO-AOBEPUTEILHBIMU OTHOIICHUSIMU MEXAY HUMU.
HecmoTpss Ha 3ampeT peryivpoBaHUST B HEM JIMYHBIX HEUMYIIECTBEHHBIX
OTHOIIEHUM CYMpPYroB, BIUSHUE 3TUX OTHOILICHHM Ha PEIICHUE MUMYIIECTBEHHBIX
BOMNPOCOB B CE€MbE, M0 MHEHHUIO psijla MCCIeAOBATEICH, BECbMa 3HAYUTEIbHOI2.

NMenHo 110 3TOM npuuKrHE B OpayHOM JIOrOBOpPE HEBO3MOXXHO HU YHUBEPCAJIBHOE,

1 . o
Cmupnosa A.E. bpauHblil JOroBOp Kak OCHOBaHHUE ISl TOCYIapCTBEHHOM PErucTpalun
IpaB Ha HeABM)KUMoOe umyiecTBo // OcHoBa. 2012. 19 suBaps.
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HU CUHTYJISIPHOE IPaBONpeeMCTBO. HemomycTumMo Takke MpeCTaBUTEIbCTBO MPH
€ro 3aKJIIOYEHUH, MOCKOJIbKY Takasi CHIeJIKa MO CBOEMY XapakTepy MOXET OBbITh
coBeplIlieHa ToJbKO JIM4YHO (1. 4 cT. 182 'K PO).

Onpenenumcs ¢ MeCTOM OpadyHOrO JOrOBOpa B CHUCTEME TPakIaHCKO-
MPaBOBOM KJacCUPUKAIMU JOTOBOPOB. JlOMKHBI MOMHUTH O OajaHCe MEXIy
KaTeTOPUSIMH TPaXkJAaHCKOTO MpaBa «JIOTOBOPY», COTJIAIICHUEY», «00sI3aTeIIbCTBO.
['paxxnaHcko-IpaBOBOM TOrOBOpP, Kak cieayeTr u3 omnpeaeneHus cratbu 420 I'K
P®, 510 cornamenue. J[oroBop u 0053aTeILCTBO COOTHOCSITCS MEXKIY COOOM Kak
MPUYMHA U CIIEJCTBUE, IOTOMY YTO AOTOBOP MOPOXKAAET JOTOBOPHBIE OTHOLICHUS
CTOPOH, BKJIIOYAsi OTACJIbHBIE UX IEUCTBUS.

OnHako, HE BCE JOrOBOpa TIPakJAaHCKOE 3aKOHOAATEIbCTBO OTHOCHT K
JIOTOBOPHBIM U (POPMUPOBAHUSI TPUBEPKEHHOCTU. DTO COTJIANICHUS, YIIOMSIHYTHIE
B ctathe 16 'K PD «OOmiasi coOCTBEHHOCTh» COTJIAIIEHHE COCOOCTBEHHUKOB O
MOPSAJIKE TMOJIb30BAHUS MMYILIECTBOM, OMPENECICHHM pa3Mepa JOJIH IO pa3feiny
nmyiiectBa. OHH HE MPEANOJararT ACUCTBUS CTOPOH APYr MPOTHUB Jpyra Ha
nepejavyy Bellel, BBIMOJHEHHE padoT, OKa3aHUE YCIyT, KOTOPbIe HE MOPOXKIAIOT
00s13aTeNbCTBa, HO TOJIBKO BHECTU KOPPEKTUBBI B a0COJIFOTHBIX MPABOOTHOIIICHUH,
MPaBOBOIO0 pEXHUMa HUMYIIECTBA, YTO SBISETCA TMPUUYUHOW HMMYIIECTBEHHbIE
MOCJIEICTBUSL.

NMenHO Takoro poja yCJIOBHUSI COIEPKUT B cebe OpauHbli JOTOBOP,
W3MEHSSl YCTAHOBJICHHBIE 3aKOHOM MPAaBHWJIA O PEXKUME HMYIIECTBA CYNPYTOB.
Hapsiny ¢ BemiHO-paBOBBIMU 3JEMEHTAMU OpayHblii JTOTOBOP MOYET BKIIOYATH
00s13aTeNbcTBAa CYNPYroB IO B3aUMHOMY COJIEP’KaHMIO W HHbIE OO0S3aHHOCTH,
MPEINOIAraliue COBEPIICHUE aKTUBHBIX JEUCTBUW B IOJB3Y IPYroro Cympyra.
CrnenoBarenbHO, OpayHbI JOTOBOP MOPOXKAAET TAKKE U OTHOCUTEIIBHYIO CBSI3b
€ro CTOPOH, B ONpPEJICICHHON Mepe HOCAIIYIO0 0053aTEILCTBEHHBIN XapaKTep.

D10 mno3BOJIMIIO M. AHTOKOJBCKOW CJ€JIaTh BBIBOJ O KOMIIJIEKCHOM

XapakTepe OpayHOTo J0T0BOpa, O0BEIUHSIONIETO B ceOE MOJ0KEHUS O CO3/IaHUHU U
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M3MEHEHUHU MPABOBOr0 PEXKMMA UMYILECTBA CYIIPYTOB U PETYIUPYIOLIETO BOIPOCHI
MPEIOCTABIECHUS CyNIPyraMu CPEJICTB Ha comeprkanue’.

«310k€HHBIE COOOpPAXKEHUSI JIeJIal0T HEMpPaBOMEPHOU KilaccU(UKALIUIO
OpayHbIX JIOTOBOPOB C TOYKH 3PEHUS BO3ME3JHOCTH, a TaKXKe IO KPUTEPUIO
pacrpefieieHuss mpaB M OOS3aHHOCTEW CTOpOH (KaK OJHOCTOPOHHUX WIIU
B3auMHbIX). Hanmuuume B OpauHOM JOroBOpE, MPEXKJE BCErO, BEIIHO-NPABOBBIX
AJIEMEHTOB  HCKJIIOYaeT Kilaccu(uKaluu, XapakTepHble Uil  JOTOBOPOB,
MOPOXKIAIOMIMNX CYTy00 0053aTEILCTBEHHBIC CBI3H».

Ntak, Ha OCHOBaHHMM U3JIOKEHHOTO MOKHO CHEJATh CIEAYIOIINE BBIBOBI.

[Tox 1OTOBOPHBIM PEKUMOM CIIEAYET NOHUMATh MOPSAIOK, JEUCTBYIOIIUMN B
OTHOILIEHUH HMYIIECTBA, HAXUTOTO CyHpyraMu BO Bpemsi Opaka, KOTOpBIH, B
OTJIMYME OT 3aKOHHOI'O PEXMMa, YCTAHOBJIIEH CaMHMU CyNpyramu B J0rosope. B
cootrBeTcTBUM ¢ M. 1 cT. 42 CK P® cynpyru BopaBe U3MEHUTh yCTAaHOBJICHHBIN
3aKOHOM PEXUM COBMECTHOW COOCTBEHHOCTH, YCTAHOBUB PEKUM COBMECTHOM WU

pasaeapHON COOCTBEHHOCTH.

' Aumoxonvckas M.B. Cemeitnoe npaso: Yuebuuk. M.: FOpucrs, 2013. C. 43.
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2. BPAYHBI JIOTOBOP KAK OCHOBAHHWE BO3HMKHOBEHUSI
JOI'OBOPHOI'O PEXXUMA UMYIIECTBA CVYIIPYI'OB

2.1 Ilonsatue u cyObeKTH OpavyHOTO JOTOBOpa

[IpaBoBast mpupoja OpayHOro JAOTOBOpa MMEET JBE TEOPUHU, OMHCAHHBLIE B
IOpUJIMYECKON JTUTEpaType U Hay4dHbIX Te3ucax. OJHU y4YEHbIE YTBEPKIAIOT, YTO
ATOT JOKYMEHT SIBJISIETCSI CEMEWHO-TIPaBOBBIM, a JPyrue MNpUIAEPKUBAIOTCS
MHEHHS, YTO CJieJIKa COBEpPUIACTCS HWCKIIOYUTEIBbHO IS PEryJIupOBaHUs
IPaXKIAaHCKO-TIPABOBbIX HOpM. (O0e Teopuum UMEIT JOCTAaTOYHO BECKHUE
obocHoBanus. Tak, mpaBoBasi HpHUpoJa OpavyHOro JOroBopa Kak JOKYMEHTA,
PErYIUPYIONIET0 CEMEHHO-TPABOBLIE OTHOUIEHHUS, TOJATBEPKIAETCA TEM, YTO
JOKYMEHT JEUCTBYET TOJIbKO B MEPHOJI OPUIIMATIEHO 3apETrUCTPUPOBAHHOTO Opaka
U €ro COCTaBUTEISIMU BBICTYNAIOT JI€ECHOCOOHBIE CYNPYTH, MOATBEPKAAIOLINE
CBOIO jAeecnoco0HOCTb. OOBEKTOM  COrJAIleHHs] BBICTYHNAeT HMYIIECTBO,
MPUOOPETEHHOE COBMECTHO.

Cr. 40 CK P® pmaer mousitue OpayHOTO JO0TOBOpa: «bpadHBIM TOTOBOpPOM
MIPU3HAETCSl COTJIAIIEHUE JIMI], BCTYMAIONIMX B Opak, WM COIJIAIIEHUE CYIPYTOB,
OTnpeeNAroNee UMYIIECTBEHHBIE MPaBa U 00s3aHHOCTU CYNPYTOB B Opake U (M)
B Clly4ae €ro pacTOP>KECHUSI».

WNuaue, OpauHblii AOTOBOP MPEICTaBIAET COOOM coOralieHue MEXIy
OyIyHIMMU CyNpyramMmy WIH CYNPYTramu, ¢ TOMOIIbIO KOTOPOTO OMPEAEISIIOTCS UX
nmpaBa M OOS3aHHOCTH HMYIIECTBEHHOTO XapakTepa, MOpSIOK 3aKIIYeHUs
OpauHoro moroBopa mpejactaBiieH B [lpunoxenun b.

«HCTUTYT OpayHOro JOTOBOpa CPABHUTEIBHO HEJABHO CYIIECTBYET B
OTEUECTBEHHOM 3aKOHOJaTenbcTBe. [lepBoe yroMUHAHUE O HEM COJEPKUTCS B
cratbe 256 I['K P®, kak anprepHaTMBa pexuUMy OOIIEH COBMECTHOM

coOCTBEHHOCTU cynpyroB. OTHOCHTENbHAs HOBU3HA IMpaBUiia OpavyHOIo JI0roBOpa
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1 OTCYTCTBUE MIMPOKOTO MPAKTUYECKOTO MPUMEHEeHUsI B Poccuu npuBesio K MHOTO
HEPEIIEHHBIX MPaBOBBIX BOIMIOCOBY.

[Ipexne Bcero, HEOOXOIUMO OINPEAETUTh OTPACICBOM MPUHAIIEKHOCTU
OpayHOro JO0roBopa. OTO BaXHO [Js YTOYHEHHS YCIOBUM €€ NEeUCTBHUS U
MOCJIEICTBUSL HECOOITIOICHHUS.

CymiecTByeT HECKOJIBKO MOJXOJOB K IOHMMAHUIO NPABOBON MPUPOJbBI
OpayHoro noroBopa. HexkoTopble aBTOpPBI OTPULAIOT €€ TIpakIaHCKO-IPaBOBOM
XapaKTep, OTCTaWBas TOUYKY 3pPEHHUS MO CEMEHHO-NPAaBOBOM MPUHAIIEKHOCTU
YKa3aHHOTO coriaiienus. [[pyrue HacTauBaloT Ha TOM, YTOObI Ha3bIBaTh OpavyHbIA
JIOTOBOP B TPAXKJIAHCKOM IpPaBe paccMaTpuBaeTcs mpuMeHeHune oommx npasui 'K
P® o cnenkax m morosopax.

«IIpencraBnsiercsa, yto KBanudukamuss OpavyHOrO JOrOBOpa B KauecTBE
IPaKIaHCKO-TIPABOBOI  JIOrOBOpa sIBJsieTCsl 00OCHOBaHHBIM. PaccmaTpuBaeMblit
KOHTPAKT YJIOBJIETBOPSET OCHOBHBIE MPaBOBHIE XapaKTEPUCTHKU CHCIKUA U €€
Pa3sHOBHIHOCTH — TpakIaHCKo-TipaBoBod morosop (ct. 153, 420 'K P®) B
CIEAYIOIINX CIIydasix:

1) OpauHbIii JOTOBOP — MIPABOMEPHOE JCHCTBHE (PU3UUCSCKHX JIMII;

2) MaHHOE JeHCTBHE COOOW COTJIANICHUE ITUX JIHII,

3) oueBuaHAa  KBIM(UKAIMS PacCMaTPUBAEMOTO COTJIALIICHUS] KakK
IOpUJIMYECKOTO aKTa, MOCKOJIbKY OHO HAIpaBlI€HO Ha BO3HUKHOBEHHUE, a MpHU
OMPENICICHHBIX B HEM YCJIOBUSX H3MEHEHUE U MPEKpaAIlEHUE HMYIIECTBEHHBIX
npaB U 00S3aHHOCTEN YYaCTHHKOBY.

KpoMe TOro, oTHOIIEHHS, KOTOpbIE PpPETJIaMEHTHUPYIOTCS OpayHbIM
JIOTOBOPOM, BXOJIAT B MIPEAMET I'PAXKIAHCKOTO TpaBa.

B m. 1 cr. 2 TK P® 3akperuieHbl OCHOBHBIC TPWU3HAKKA OTHOIICHHM,
perynupyemMbIX JaHHOU oTpacibio. [lonaraercsi, 4To CTOPOHBI OpayHOro J10roBOpa
SBJISIIOTCST PaBHBIMU CYOBEKTAMU, MEKY KOTOPHIMU OTCYTCTBYIOT CBSI3U BJIACTH U
MOAYMHEHUS, HE3aBUCUMAasl BOJISI KOTOPBIX MPUBENIA UX K 3aKITIOYEHUIO YKA3aHHOTO
corjlallieHusi. ABTOp UCCJIEIOBAaHUSI CUUTAET, YTO OTCYTCTBYIOTT OCHOBAHUS

COMHCBATLECA W B IIPOABICHHAX HMYHICCTBGHHOﬁ CaMOCTOATCIIbBHOCTU CYHPYIOB

22



win OyAyluX CYNpPyroB MO OTHOUIEHUIO NIPYT K Apyry. Benb UMEHHO KenaHue
OMpEeNIeNIUTh MPaBUIA, OTIUYHBIE OT peKUMa OOl COBMECTHOM COOCTBEHHOCTH,
B KOTOPOM IpaBa HECKOJBKUX JIUIl HA OJTHY BEIllb «CHAsHbI» B €MHOE 11eJI0e, — KaK
MpaBUJIO, MPUYUHA 3aKJIIOYEHUsT OpadHbIX OoroBopoB. Eie B Oombinelt Mepe 3To
3aTparvBaeT BBINOJTHEHUSI MPETYCMOTPEHHBIX JOTOBOPOM 00S3aTENbCTB IO
B3aUMHOMY  COJIEP)KaHHUIO, KOTOpbIC MpEANoJiaraloT UMYIIECTBEHHYIO
000COOJIEHHOCTh CYIPYIOB.

BaxupiM  aprymeHTOM B TOJIB3y  IMBUJIMCTUYECKOW  MPUPOJBI
paccmarpuBaeMoro 1oropopa ciyxkar npsimeie orcbiku CK PO x Hopmam ['K PO
B YAaCTHU OCHOBAaHUM PACTOPKEHUSI U MU3MEHEHHs] OpayHOTO JOTOBOpA, a TaK¥Ke €ro
HepewctBuTenbHOCTH (cT. 43, 44 CK POD).

Onnako perynupoBanue 6paunoro gqorosopa 'K PO nHe B crienuduke 3Toro
JIOTOBOpa, TMOCKOJIbKY €ro NpeAMETOM — UMYIIECTBEHHbIE OTHOIIEHUS,
HETMOCPEJCTBEHHO BBITEKAIOIINE U3 OpayHbIX OTHOIIEHUW, TO €CTh JIOTOBOPHOIO
pexuMa HMMYIeCTBA CYNPYroB HEBO3MOXKHO ompenenuTh 0e3 ydera CemeitHoe
MpaBo: Kak crneruanbHbiMA HopMamu TiaBbl 8 CK P® u momokeHWil TOro xe
HOPMAaTUBHO-IIPABOBOI'0 aKTa BCTYIUICHUSI B Opak, YCIOBHUSI €ro CoJep KaHus,
aJTMMEHTHBIE 00s3aTeNIbcTBA CYNPYroB W OBIBIIMX CYIPYTOB.

Cornacio ctr. 4 CK P® Kk OTHOIIEHUSM MEXIYy UWIEHAMH CEMbU, HE
yperynupoBaHHbIM CeMEeWHBIM 3aKOHOJATEIbCTBOM, MPUMEHSETCS TPa’KIaHCKOEe
3aKOHO/ATENIbCTBO IMOCTOJIbKY, TOCKOJIBKY 3TO HE NPOTUBOPEUYUT CYIIECTBY
ceMeiHbIXx oTHomeHud. Takum oOpazom, Hopmbl  ['K P®, perynupyromniue
OpauHbIi JOTOBOP MOXET OBbITh JUOO MOCPEACTBOM NPSIMOTO YKa3aHWUsS B
ceMelHOM KoJiekce, B ctaThe 43, 44, iy npu OTCYTCTBHHM KOHKPETHBIX CEMEHHBIX
HOpPM, 10 Kakou crernenu BhiOpaHHas HopMma ['K P® He uckaxaer cnenuduka
CEeMEHHO-TIPaBOBOM CTOPOHE OpayHOTO JOTOBOPA.

«3 ompenenenuss Opaunoro mporoBopa cT. 40 CK P® cnemyer, dto
COTJIallieHWE JIMI[, BCTyHawIIMX B Opak, a TakxkKe COTJallleHue CYyMNpyros,
OTIpeIeTIIoNIee IPaBa Ha UMYIIIECCTBO M O0S3aHHOCTH CYNPYroB B Opake W (Win) B

ciyyae ero pacrtopxkenus. [lo cBoell mpaBoBoil mnpupojae OpayHbI TOrOBOp
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ABIIAETCS TPAXKITAHCKO-TIPABOBOM CHEIKOM, KOTOpble OynyT OOLIMMH ISl JIFOOOU
U3 XapaKTepUCTUK CIEIKU, U KOHKpeTHble. OO0mue 4epThl BKIIOYAIOT B cels
CTPOTO OIPEAENICHHbIN CYOBEKTHBIM cocTaB. CyNnpyru WiId JIMIA, BCTYyHAlOUIUE B
Opak MOTYT OBITh yYaCTHUKaMH JOroBopa. IIprHaainexHOCTh K NepBOi KaTEropuu
HE  BBI3bIBAET COMHEHHUH, TIOCKOJIBKY  TIpaxKJaHaMm, HaxoJsIMMCS B
3apEerucTpUpPOBAaHHOM Opake. 3aKOH YETKO HE YCTaHaBJIMBAET, B KAKOH MOMEHT
IPaXJAaHUH MOXKET OBITh OTHECEH K JTOM KaTeropud B OTHOLIEHUMW JIMII,
BCTyHaromuX B Opak. YUnThbIBas, 4TO JOTOBOP 3aKIIIOUEH B HOTapuajbHOU (opme,
ATOT BONPOC MMEET CYLIECTBEHHOE 3HaueHue. [l ymocToBEpeHHs JI0roBopa,
HOTApUYC JIOJDKEH ONPENeIUuTh OOpATHIMCh K HUM IO [OBOJY OpadyHOro
JOTOBOpa JIUI KaK HaJIeXaIluX CyOBEKTOB TaKOro JOroBOpa B COOTBETCTBUU
¢ 40 CK P®. Hcxons mu3 cmpicaa cr. 3 CK PD B Opak MOXHO CUHMTATh JIHII,
MOJIABIINX 3asBJIEHUE B OPraHbl Kak JIMIA, UMEIOLME HAMEPEHHE, HO HE IMojalia
COOTBETCTBYyIOIlee  3asBicHMe (He  gocTturmux  18-meTHero  Bo3pacTa),
ompenensitorci B cr. 13 CK P® «kak <OKEJIAIOIIME BBINTH 3aMYX».
M3HadyanbHO MOXET MOKa3aTbCsA, YTO BBIICHEHHME 3TOrO BOMNpPOCA HE HMEET
3HAYEHUs, IMOCKOJIbKY OpayHblid JOrOoBOp, 3aKIIOUEHHBIM A0 TOCYIapCTBEHHOMU
peructpanuu Opaka, BCTYNAeT B CUIIy C JaThl TOCYJapCTBEHHOM perucTpanuu, Kak
toro TpebyeT 4. 2 m. 1 cT1. 41 CK P®D». OgHako CcrmocoOHOCTh K 3aKIIOUYEHUIO
Opaunoro pgoroBopa, 1o cioBam A. E. YedpoHoBoii TecHO cBs3aHa CO
CIOCOOHOCTHIO K BCTYIUICHUIO B OpaK W MOATOMY OpayHbI JOTOBOP MOMKET ObITh
3aKJIIOYEH MEXAYy JEeCHOCOOHBIMM TIpaXkKJAaHAMH, JOCTUTIIUMU OpavyHOro
BO3pacTa.’

TakuMm 00pa3oM, yUUThIBasi, 4YTO B OTJIIMYHE OT OOJIBIIMHCTBA APYTUX CHEIIOK
UMYILECTBEHHOIO XapakTepa, OpayHblii JOrOBOpP HEPACTOPKUMO CBA3aH C
JUYHOCTBIO €r0 YYaCTHUKOB, M, KaK CIIEJICTBUE, HE MOXET OBITh 3aKIIOYEH Yepes

nopeacraBuTCiisd, MOXHO CACIaTb BBIBOA O TOM, 4YTO HCCOBCPHICHHOJICTHHC,

! Yeghpanosa E.A. VicTopruecKuil acleKT MpaBOBOTO PEryIMPOBAHHUS MMYIECTBEHHBIX
OTHOIIEHHUH CYNpPYroB B poccuiickoM mpase //Mcropus rocynapctBa u mpasa. 2016, Nell. C.
20.
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KOTOPBIM CHUKEH OpadHbld BO3PACT B YCTAHOBJIEHHOM 3aKOHOM MOPSJIKE, MOTYT
3aKJIIOYUTh OpadHbId JOTOBOP TOJIBKO MOcie 3akioueHuss Opaka. [lo stomy
MOBOJlY B IOPUJIWYECKOM JIUTEPATYpE €CTh M HMHAs TOYKA 3PEHUS, COTJIACHO
KOTOPOM  HECOBEPILICHHOJETHUM BIpaBe 3aKIIOUUTh OpauyHbId JOTOBOP JO
rOCYJapCTBEHHOW  perucTpanuu Opaka TMpU Y4aCTUU €ro  POJUTEIECH.
[TpuMeHUTENBHO K 3aKOHOAATENIBCTBY ATO poTUBOpeunT cMmbicty cT. 40 CK P®
u 1notomy HemomyctuMmo. lloatomy, ecnmu pgaxe HOTapUyC YAOCTOBEPHUT
COIJIAlIEHUE JINL, HEe nojaBmux 3aasieHue B 3AI'C, OHO HE MOPOAUT MPaBOBBIX
nocieactsui. JIL.b.  MakcumMoBUY  Ha3bIBa€T  IOCTABICHHYIO  MpoOJiieMy
HaJyMaHHOW Ha TOM OCHOBAaHWHM, YTO B Ciydyae, KOrJa OpaudHbId JTOTOBOP
3aKJIIOYEH J0 PETUCTpAIMu Opaka, OH BCTYIUT B CHIIy TOJIBKO Imocie ero (Opaka)
perucpamun’. «CIe0BATENBHO, €CIIH TakKe HOTapuycC M YJOCTOBEPUT OpauHbIN
JIOTOBOD JIHII, eIe He mojaaBiux 3asBieHne B 3AI'C, To mo peructpanuu Opaka
3TOT AOTOBOP HE MOPOAUT IJII CTOPOH HHUKAKUX MPABOBBIX MOCIEACTBHM, HO HE
M3-3a TOTO YTO 3aKJIIOUYEH C MOPOKOM CYOBEKTHOTO COCTaBa, a MOTOMY, YTO OyAy4u
3aKJIIOYEHHBIM 10 Opaka, SBISE€TCS CBOETO poJa YCIOBHOM CHENKON U,
CJIeI0BaTEeNbHO, BCTYIUT B CHIIy JIMIIL CO JIHS peructpanuu Opaka, TO €CThb CO
JIHS BBIMIOJIHEHUST TPeOyeMOro 3aKOHOM YCIIOBUS, YTO, B CBOIO O4Yepelb,
UCKJIIOYAeT BO3MOYKHOCTh KakMX OBl TO HU OBLJIO HapyIIEHUN».

Bompoc 0 cyOBEeKTHOM coOCTaBe [aHHOTO JOTOBOpa JaeT BO3MOXHOCTH
cAenaTh Cleayroluil BeIBOJ — eciau HopMy cT. 41 CK P® pacnpoctpanuTh Ha Beex
JUI, KeJalolUX 3aKIoYaTh OpauHbId JOTOBOP, B TOM YHWCIE U Ha TE€X, KTO HE
MMEET B JIaHHBIM MOMEHT HAaMEPEHUs PETUCTPUPOBATh OpaK, TO 3TO MOPOJUT
MPAaBOBYI0 HEONPEAEIECHHOCTh. Kak I0Nro MOXKET CyIIEeCTBOBaTh JOTOBOp, HE
BcTynasg B 3akoHHyI0 cwiy? Ilo maenuto H.E. CocumartoBoii, 3T0 HE MOXKET
IIUThCs Tomamu. «OOIue TMOJoKEeHUsT 0053aTeILCTBEHHOTO IIpaBa HE JaloT
OTBETA Ha 3TOT Bompoc. [103TOMy OHa cUMTAET HOTOBOP, 3aKIIOUYCHHBIN JIMIIAMH,

HE MOJIaBIIMMU 3asBJICHUSI O pEerUCTpaluu Opaka, HUYTOKHOU CHENKOHM, KOoTopas

Y Maxcumosuu JI. B. Bpaunslii 10roBOop B pOCCHHCKOM IpaBe: aBTOped. AHUC.... KaHI.
topua. Hayk: 12.00.13 / JI. b. Makcumouu. M., 2012. C. 11.
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HE TOpPOXKAAET MPaBOBBIX TOCIEACTBUH, eciu B Oyaymem Opak He Oyner
3aperncTpupoBan» . Takke aBTOP CYHTAET, YTO ISl TOTO, YTOOBI HE MPOIYCTHTD
MPaBOBYIO HEOIPEEIECHHOCTh B CPOKE JICHCTBUS JOTOBOpPA MEXKAY BCTYMAIOIIMMU
B Opak JuIlaMH, OTKa3aBIIMMUCSA OT perucrpauuu Opaka, 3TOT JIOTOBOp HAJIO
paccMmaTpuBaTh Kak mpekpaTuBiiuiics. [logoOHoe ke MHEHUE O MOCIEeACTBUSIIX
HE3apEerucTpUpPOBAHHOIO Opaka Iociie 3akioyeHus OpayHoro J0roBopa
BbIckazan A.I. MaceBud, KOTOpBIM CUMTal, 4YTO JOTOBOP B JAaHHOM CITy4dae
AHHYJIUPYETCS.

«Ilo obmemy mnpasuny, 3akperieHHoMY 4.1 c1. 11 CK P® 3aknrouenue
Opaka MPOU3BOJUTCS MO UCTEUEHUU MecAlla CO JHS MOAauM 3asBICHUS B OPraHbl
3AI'Ca. Takum oOpa3oM, rpakJJaHWH UMEET CTAaTyC JIMLA, BCTYIAOIIEro B Opak, B
TEUCHUE OJIHOTO Mecdlla ¢ MOMEHTa mnojauu 3asBieHus B opranel 3AI'Ca. B
Clly4yae peructpanuu Opaka Julla, BCTyHaromue B Opak, MpuoOpeTarT CcTaryc
Cynpyron, a OpauHbIii AOTrOBOp BCTynaeT B cuily. Ho, eciu Opak mo ucreyeHuu
YCTAHOBJIEHHOTO 3aKOHOM MECSIYHOTO CpOKa HE 3aperucTpUpOBaH, TO JIMIIO
yTpauMBaEeT CTaTyC BCTYMHAIOIIETO B Opak Ha TOM OCHOBAHUHU, UTO OHO OJTHO3HAYHO
BBIPA3WJIO CBOKO BOJIIO, HAIpaBICHHYI0 Ha OTKa3 OT 3aKJIIOYEeHHs Opaka ¢
OMPENICICHHBIM JIMIIOM, IyTEM COBEpIICHUsI JeUCTBUS (OT3bIBA 3asiBICHUS] O
3aKioueHuu Opaka u3 opranoB 3AI'Ca) nubo Oe3iciicTBHs (HESIBKM B OpraHbI
3AI'Ca nna peructpanum Opaka). Bpsig nu 1emecooOpa3HO OTKa3bIBaTHCS IPU
TaKuX OOCTOSITENLCTBAX OT TMPU3HAHUS ABTOMATHYECKOrO0 aHHYJIMPOBAHUS
OpadyHOro JOroBOpa W OCTaBISATh 3a HUM MOTEHIHAIBHYIO BO3MOXXHOCTh
BCTYIUUICHUSI B CUJIy Ha HEOIPEIEICHHBINA CPOK».

Utak, ct. 40 CK P® yka3wiBaeT, 4T0 OpadHbBIil JOTOBOP MOTYT 3aKITIOYHTh
nuna, Berynawpomme B Opak. Ognako Hu cam CK P®, Hu kakue-mubo uHbBIE
HOpPMAaTUBHbBIC MPABOBbIC AKThl HE JAIOT HUKAKUX YKa3aHUW OTHOCHUTEIHHO TOTO,
KO0 CYMTaTh JUIAMH, BCTynaromumMu B Opak. CuuTaem, 4YTO JIHUIAMH,

BCTyIIarOIMMH B 6paK, ABIAIOTCA JIMId, HAMCPCBAIOIIMUECA 3aKIIOYUTH 6paK B

' Cocunamosa H.E. bpauHbIil 10roBoOp: mpaBoBas MPUPOAA, COACPKAHUE, IIPEKPALLCHUE
// TocynapctBo u npaBo. 2015. Ne 3. C. 76.
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OynymieM, ¥ He3aBUCUMO OT (akra mnojauyd STUMH JHUIAMU 3asBIEHUS O
peructpanuu  Opaka B opranbl  3AI'Ca. Ilpm 310 OpauHblii JOTOBOD,
3aKJIIOYEHHBIA 1 perucrpanuu Opaka, OyJeT CUMTATbC 3aKIIOUYECHHBIM JIMIIb C
MOMEHT O(UIHAIBHOW perucTpanuu Opaka. OTJIMYKE OT TpPakIaHCKO-
MPaBOBBIX JOTOBOPOB OpauHbIil JAOTOBOP (KOHTPAKT) 3aKIOYAETC B JIMYHOM
NPUCYTCTBUU O0€M CTOPOH U  HE  MOXKeE OBITh  3aKJIIOUEH  Yepe3

npcacCTaBUTCIIA

2.2 Coaeprxkanue OpadyHOTO JI0rOBOpa

PerynupoBanue UMYIIECTBEHHBIX OTHOLIECHUM CyNpyron
pernamentupyercsi CK P®. B cratee 42 CK P® paccmaTpuBaroTcsi BOIPOCHI,
Kacaroluecst cojep:kaHusi  Opau”Horo jgoroBopa. IlpumepHoe conepxaHue
OpadHOro JOroBopa 4eTko 3akpemieHo B 1. 1 ct. 42 CK P®. B peanbHoOl
MPaBOMPUMEHHUTENILHON MpaKTUKE OpayHbIl TIOTOBOpP BBICTYMA€T T'apaHTOM OT
(DMHAHCOBBIX TOTEPh B Cly4ya€  pacTOpKeHuss Opaka © OT CyACOHBIX
pa30upaTesbCTB MEXIy Cylnpyramu.

B . 3 c1. 42 CK PO npuBoasaTcs o0s3aTeNbHbBIE TSI COOIOICHUS TIPABHIIA,
CBSI3aHHBIE C cojepkaHueM OpayHoro goroBopa. OHM TMpEACTaBICHBI B BUJIE
peectpa ycnoBuid. Heo6X0quMO OTMETHTH, YTO OHU HE MOTYT OBITh BKIIFOYEHBI
B Opaunbiii  goroBop (IIpwiokenme B). PasbepeMcs B 3TOW TO3UIIHH.
JIeNCTBUTENIBHO NAaHHBIM IPABOBOW MHCTUTYT HE MOKET orpaHI/IqI/IBaTL:1

— «IPaBOCIOCOOHOCTb M JI€ECHOCOOHOCTh CYIPYTOB,;

— WX MpaBoO Ha OOpalleHue B Cy/1 3a 3alllUTOl CBOUX MPaB,;

— W peryJupoBaTh JIMYHBbIE HEUMYIIECTBEHHbIE  OTHOUIECHUS MEXIY

CYNpyTaMmH;

— mIpaBa U O0SI3aHHOCTU CYIPYTOB B OTHOLLEHUU JETEH;

1 o
Crnosckuti K.U. TlpuMeHeHHe TPaKJAaHCKOTO 3aKOHOJATENBCTBA O COOCTBEHHOCTH U
BnaneHun. [Ipakruyeckue Bomnpockl. M.: Cratyc, 2015. C. 36.
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— IpaBa HETPYAOCIHOCOOHOTO HYKJIAIOIIETrOoCsl CYNpyra Ha MOJy4YeHHE
COIECPXKAHUSL U JP.».

B yactHOCTH, OpEACTAaBIAETCS  HEOOIYCTUMOM,  IPOTUBOpEYAILEH
JEHCTBYIOIIEMY 3aKOHOJATENbCTBY MPAKTHKA, KOTrJa OpadyHbIi JOTOBOP COAEPIKHUT
OpPYTU€ YCIOBUs, MPOTUBOpEUYAIME HOPMAM CEMEWHOrO 3aKoHoAaTenbcTBa. M3
CKa3aHHOI'O CJEAYET, 4YTO 3aKoHomarenabCcTBO PXd paspemaer BKIOYEHUE B
OpayHblil TOrOBOp YCIIOBUM, KacalOUIUXCs HUCKIIOUUTEIBHO HUMYIIECTBEHHBIX
OTHOILEHUN CYIPYIOB.

Cytp OpauHOro  J10roBOpa ompeAensaercss  IpaBOM CYHpPYroB Ha
CaMOCTOSITEJIbHBIA BBIOOpP TMPaBOBOTO pexnma wux wumymectsa. CK PO®
paccMarpuBacT IIMPOKUU KPyr  BOIPOCOB, KAaCarOUUXCA PEryJMpPOBaHUs
MMYILECTBEHHBIX OTHOIICHUNU CYIIPYIOB. <<Haan/IMep:1

— OTHOILIECHMS, KacalwIlhecs  ONpEeAeNIeHHs peXuMa  COOCTBEHHOCTH
CYINpyTOB (f0JieBas, pa3eiabHasi, COBMECTHas);

— OTHOIIEHMS II0 MOBOJAY paclpesesieHus IMpaB U 00sA3aHHOCTEW B YacTH
pacnopsKEeHUsT CEMEMHBIMU pacXoJaMU U CIIOCOOOB Y4YacTHsl B J0XOJaX;

— OTHOULIECHHUS  TIO B3aUMHOMY  MaTEpUAIILHOMY COLEpIKAHHUIO,
MaTepHaIbHON MOAIEPKKH, KaK B IEPUOJ Opaka, Tak U OBIBIIMM CYIIpYyram;

— OTHOIIEHMS Ha CiIy4ail mpekpalleHus Opaka;

— OTHOIIEHMS, BO3HUKAIOINIME C UCIHOJHEHHWEM  OO0S3aHHOCTEH IO
MAaTEpPUAIbHOMY COAECPKAHUIO U BOCIIUTAHUIO JCTEU».

Cympyru BHpaBe yCTaHaBIMBaThb JOTOBOPHBIM PEKMM  COBMECTHOM M
angHor  cobcTtBeHHOCTH. B ¢T. 34 m 36 CK P® paccmaTpuBaloTCs BOIPOCHI
COBMECTHO U JIMYHOHW COOCTBEHHOCTH cCympyroB. B coorBercTBum co cT.42 CK
P® cynpyru MoOryT M3MEHHTh PEKHUM COBMECTHOM COOCTBEHHOCTH. OHU MOTYT
YCTAHOBUTH NI ce€0s pPEeKUM COBMECTHOM M  JIMYHOW cOOCTBeHHOCTH. B
cOoOTBeTCTBH CO cT. 42 C P®, cynpyru MOTYyT U3MEHUT PEXHUM COBMECTHOMN

cobcTBeHHOCTU. OH MOTYT YCTaHOBUTH JJiA c€0 pPEKUM COBMECTHON U JIMUHO

1 o
Crnosckuti K.U. TlpuMeHeHHe TPaKJAaHCKOTO 3aKOHOJATENBCTBA O COOCTBEHHOCTH U
BrnaaeHuu. IIpaktuaeckue Bonpocel. M.: Craryc. 2015. C. 48.
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COOCTBEHHOCTU. DTOT CMEIIAHHBIN JOTOBOPHO-MPABOBOT  pEeXUMa HMYIIECTBA
MOJKET OCJOXHUT OTHOIIEHHS MEXIYy CyNpyramu B BIAJCHHUH, PACHOPSKEHUN
Y MOJIb30BAHM  UMYIIECTBOM, M BIOCJHEACTBUM CAENAT €ro TPYAHBIM JJId
pa3pelieHu  CIIOPOB.

AnBokat Dnyapa benononbckuii oOpaniaeT BHUMaHuE Ha TO, YTO B OpauHOM
JIOTOBOpPE HEJOCTATOYHO OJHOM (hpa3bl: «HAa BCE MMYIIECTBO, HaKUTOE B Opake,
YCTAHABIIUBAETCA TAKON-TO PEXUM COOCTBEHHOCTH». ONBIT HOTApUATBHOU H
CyeOHOM MPAKTUK IMOKa3bIBAET, UYTO BBICOK PUCK BO3HUKHOBEHHUS CHUTYyalluH,
KOrJa ONpENeNIEHHBIA pasMep HOJIEM B JOrOBOpPE, CKaXEM, IPU JOJEBOH
COOCTBEHHOCTH, MOKET OBITh HCIPABICH MO TPeOOBAHHMIO 3aMHTEPECOBAHHOUW B
W3MEHEHUH pa3Mepa JOJHA CTOPOHBI.

Takxke xoTenoch Obl OOpAaTUTh BHUMAHUE HAa OMNpPENEIEHHBIE MTPABOBbIE
PEXUMBI UMYILIIECTBA CYINPYroB. [leiicTByromiee 3akoHonaTenbCcTBO PD no3soister
MOHUMATh TMOJI COBMECTHOM COOCTBEHHOCTbIO — UMYIIECTBO, HaXXUTOE
cynpyramMu Bo Bpemsi Opaka. CnenmosarenbHo, CK P®, mnpenycmarpuBaer B
Ka4yeCTBE  3aKOHHOIO peXHuMma HMYIIECTBA CyIpyrOB HUX COBMECTHYIO
coOcTBeHHOCTh. [lomo0Hass mpaBoBas ONPENEIEHHOCTh pPa3peliaeT JaHHBIA PEeXUM
COOCTBEHHOCTHU B OpayHOM JOTOBOPE MPUMEHSTh JUIIbL B KpallHUX ClIydasix.

Cynpyru B OpayHOM JIOTOBOPE MOTYT ONpPEAECIUTh  JOJIEBYIO
COOCTBEHHOCTb, ONpEJAEIsii TOYHBIE JOJIM B KaXJAOM OOBEKTE ABUKUMOM U
HEJIBJKMMOM, Ha KOTOPBIN YCTAHABIMBAETCA JAHHBIA pEXUM COOCTBEHHOCTH.
Cymnpyru Mory ONpeaenuTh JI0J€BOM COOCTBEHHOCTH H TOJIBKO KBapTHPHI,
3eMeIbHbIE YYAaCTKH 3aropojJHbIE J0Ma, aBTOMOOWIIM, TakKXe IEHHble OyMmaru,
Iav YCTaBHOM KaluTal KOMMEpPYECKOM opraHuzauuu M3 53TOoro BO3HHMKaeT
BOIIPOC KaKW€ MPEUMYIIECTBA OSTOT PEXH  COOCTBEHHOCTU? OTOT PEXKUM
COOCTBEHHOCT HMEET JIB€ 0COOCHHOCTU. BO-NepBBIX MPEeMMYIIECTBEHHOE MPaBO
B Clly4a OTYYXJEHHUS UMYIIECTBA; BTOPOMY KPEAUTOP B OOpallleHUHd B3bICKaHUS
H HMYIIECTBO JOJDKHHKA MOTYT MPETEHIOBAT TOJBKO HA CBOIO OO

Pa3nenbHass COOCTBEHHOCTh MMEET CJEAYIOIIUE IMPEUMYIECTBA: NpH €€

oTuyXjaeHuu (Mpojaake, IapeHuH, 3aBElIaHUU) He Tpedyercs oO0s3aTenbHOe
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corjlacue JIpyroro cymnpyra. 31ech He0OXOAUMO ONpPEACNIUTh TO MUMYIIECTBO, Ha
KOTOPOE€ paclpOCTPaHsETCs 3TOT PEXUM COOCTBEHHOCTH CYIPYTOB.

YCcTaHOBJIEHUE NPABOBOIO pPEXKUMA WII  PEKMMa HUMYIIECTBA CYIPYIOB,
HEOOXOUM TakKKe, YTOObl OMPENENIUTh ABMKUMO U HEABMKMMOE HUMYIIECTBO,
KOTOPO B Ciy4dae pa3Bojia OTOWAE CyIpPYyroB, MOPSAIOK U CPO NEpeaadu. ITO
OIIMH U OCHOBHBIX (pakToB, cuuTaeT aaBoka E. bernononbckuii, moTomy 4T Ha
MOMEHT pAaCTOpPKEHHUS JOTrOBOp Opak OpayHblii KOHTPAKT MpeKpamniaeTcs
HckiroueHue COCTaBIAIOT — Cllydyaw, KOTJ JIOrOBOP Mpe1yCMaTpUBAET
00s13aTeNbCTBa, KOTOPHI MOTYT BCTYIHUTh B CUJ TOJBKO TOCJE pa3Boja.

Mexny TeM 'y HEKOTOPbIX aBTOPOB  BO3HUKAKOT COMHEHHUS B
000CHOBAaHHOCTH M JIONMYCTUMOCTU BKJIIOUEHHSI B OpadHbId JOTOBOP YCIIOBHS 00
W3MEHEHUHM 3aKOHHOI'O pEeXHMMa COOCTBEHHOCTH Kaxaoro u3 cynpyroB. OHu
CCBUIAKOTCA Ha TO, 4TO B cT.256 'K P® npenycMmoTpeHa BO3MOKHOCTh U3MEHEHUS
UCKIIIOYUTEIBLHO 3aKOHHOTO pEeXHMMa HaXHUTOro B Opake wumymectsa. Yto
KacaeTcsl MMYIIECTBA KaXKIOTO U3 CYIPYTOB, TO B COOTBETCTBUU €O CT. 256 'K PD
3aKOHHBIN PEXUM Pa3eTbHOCTA MOKET ObITh 3aMEHEH Ha PEKHUM COBMECTHOMU
cobctBeHHOCTU. Ha mpakTUKe 3TO BO3MOXHO JHIIL B CIydae €ClIH CyJI0M
JIOKa3aHO, YTO B MNEPHOJ COBMECTHOM CEMEMHOW KHU3HU CTOMMOCTH 3TOTO
AMYIIECTBA 3HAYUTEIIBHO MPEYMHOMXKEHA.

[IpaBa 1 0053aHHOCTH T pacHpeEICHUI0 CEMEUHBIX PAcXOA0B, CIOCOO
y4acTusi B JOXOJAaX, BO3PAXECHU CEMEUHBIE PACXOIbl CYNPYTrOB PETYIUPYIOTC
OpadHbIM JTOTOBOPOM.

Hecmotpss Ha TO, YTO MO 3aKOHY HOXOIbI IPUHAIJIEKAT JIMLY, KOTOPOMY
NpUHAISKAT Bely, ux npuHocsmme, (ct. 136 'K P®) cynmpyru moryT BHecTH
KOPPEKTUBBI B 3TOT MOPSAOK B OpauHoMm JjoroBope. K HMM MOXHO OTHECTH
pa3Ir4YHbIE BUIBI PACXOAO0B, IIPUCYIIUE IJI1 KOHKPETHOM CEMbU U BCE 3TO 3aBUCUT
OT YypOBHS MaTEpUAIBHOTO OOECHEUYeHUsI CEMbU. YPOBHEM MaTEPUAIBHOTO
oOecriedyeHUsI CEMbHM B  CBOIO  O4Yepedb  OMNpeNeNsieTcsl  ypoBeHb €€

BO3MOXKHOCTEH U TOTPEOHOCTEH.
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JI.Lb.MakcuMoBHY Mpe/jiaraeT ClIeAyOMY0 KIacCu(PpuKaiuio paCXOILOBl:

— «camble HEOOXOAUMBIE PACXO/IbI;

— oruiata o0pa30BaHUs, MEIUIIMHCKOTO OOCTYKUBAaHUS U T.II.;

— pacxXoJbl HA OTIBIX U ITyTEIICCTBHIY.

A.M. HeuaeBa BbLIEISET YETBEPTYIO TPYIIIY — KAPMAHHBIE PACXOMbI%.

Kak  yrtBepxpaer JI. b. MakcumoBuY, «IpuBeneHHas Kiaccudukanusi,
MO3BOJISIET Cympyram Tpu COCTABJICHMH OpavyHOTrO JOTOBOPA JydIie
OpUEHTUPOBATHCS, KOPPEKTHO C TOYKH  3peHHS  TpaBa (PopMyIupoBaTh
YCIIOBHS O TIOPSIIKE HECEHHsI CEMEHHBIX PacXoI0B. BKIIFOUEHHE 3TOTO  yCIOBHUSA
B JIOTOBOP HEOOXOAMMO, T.K. YeTKO PETIaMEHTHPYET, KTO U3 CYNpPYToOB, U B
KakoM  o0beme Oyner HecTH  Opemsi ceMelHBIX pacxonoB. B moroBope
YKa3bIBa€TCSI KOHKPETHAs JICHE)KHAss CyMMa, KOTOpash MOXKET ObITh Ha3BaHA Kak
1eauKoM, 0e3 pa3OMBKH MO OTAEIBHBIM  CTaThIM PACcXOJOB, WM XKE IO
KEJTAHUIO CYNPYroB OHAa MOXET OBITh 0003HAYeHAa MO KaXJoMl CcTaThe B
OTIEITHLHOCTH.

Cynpyru  MOTYT TpeIyCMOTPETh OpadyHOM JIOTOBOpPE  YCIIOBHS II
B3aMMHOMY MaTepUajJbHOMY COJEpKaHUIO Ka B Iepuoj Opaka, B ciyyae
pazBoga. I[lpu »TOM HE HUCKIIOYAETCS  BO3MOXKHOCTh OTCTYMUTh OT 3aKOHHOTO
nopsiika  B3aMMHOTO anuMmeHtupoBanus (cr.cT. 89-92 CK P®d), BO3MOXHOTO
JUIIF TPW  HAIAYUKM Yy  TPETCHAYIONIETO Ha  COJAEp)KaHHWE  CyIpyra
HETPYJOCTIOCOOHOCTH H HYXIaeMOCTH OJHOBpeMeHHO. Hyknmarommuiics, HO
TPYAOCIOCOOHBINH cynpyr (OBIBIIME CYNpyr) MO 3aKOHY HE HMEET IIpaBa Ha
colepkanue  oT  cympyra  (ObIBOIEro), 3a  HUCKJIIOYCHHEM  CIIydacs,
npeaycMoTpeHHbx a63. 3,4 m2 c1.89 CK P® (TO0 ecTh *eHa B TMEpUOJ
OEpeMEHHOCTH M B TeUEHHUE TPEX JIET CO AHS pOXAeHUs oOiiero pedeHka u
HYKJIAIOMUANUCS ~ CYNPYT,  OCYIIECTBIISIOIIHMA yXxon 3a o01muMm

pEOCHKOM-UHBAIMIOM JO JOCTIKeHUs peOenkom 18 ner wmm 3a oO0mmm

! Maxcumosuy JIB. Bpaunsrii norosop B poccmiickoM mpase. M.: Ocb-89, 2013. C. 12.
? Heuaesa M.A. Cemeiinoe nipaso. M.: Bonrepe Kiysep , 2014. C. 61.
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pebeHKkoM-uHBanuaoM ¢ jnerctBa 1 rpynnsl).  Hamportus, OpadHblii 1OTOBOP
Jae  BO3MOXKHOCTH CYIpPyraMm pelmuTbh BOINPO O B3aWMHOM COJEpKaHUU.
Hamprumep B JOroBOpe MOKHO NMPELYCMOTPETh YTO CYIPYT, KOTOPBIA BBIHYXKIE
Obl1 mpepBarb o0Opa3oBaHWe, YTOO  BOCHUTHIBATH J€T€d U JIOMalIHU
XO3SIIICTBOM, B Cllydyae pacTopeHu Opaka OyaeT mojaydaTb O JpYyroro Cyrpyra
colepkaHue, LEeIM HEOOXOIMMBIX JUIsi BO30OHOBIIEHHS HWCCIEAOBAHMM OTH
YCIIOBUS JIOJDKHBI COOTBETCTBOBAT TpeboBanusaMm riaBel 16 C  P®D, xoropas
MOCBSIIIEHA COIJIAIIEHH 00 yIulaTe aJMMEHTOB.

Takum 0o0pa3om, 3TOT MPABOBOM MHCTUTYT OpayHOro JAOTOBOpa — peasibHast
HEO0OXOIMMOCTh. bpauHbIil IOrOBOp AA€T psiji MPEUMYILECTB CyNpyraMm B Clydyae
pa3Boia M IO3BOJIAET PETYIMPOBATH MMYILIECTBEHHBIE OTHOLIEHUS CYIPYTOB B
npaBoBoM nojie. Ho Bmecte ¢ Tem, B Poccun mo-npexnemy, OpadyHblii TOTOBOP
OCTaeTcs yAeJIOM 3HTY3MACTOB M HE HAOJIOJAeTCs aKTMBHOE MX 3aKiroueHue. B
CTaTh€ PACCMOTPEHBI JMIIb HEKOTOPBIE BOINPOCH, OHA HE IPETEHAYET Ha

HCYCPIBIBAIOIIMC OTBCThBI HA IHIPCAMCT 3aKIIOYCHHA 6paquro A0roBopa.

2.3 VI3aMeHeHne B MOPSIOK MPeKpalieHus: OpaqyHoro J0roBopa

Bo Bpemss neicTBUsA OpadHOro JOrOBOpa HU OJUH U3  CYNPYIOB HE
BIIPAaBE OTKA3aTbCs OT €r0  BBINOJHEHUSA B OJHOCTOPOHHEM Topsiake. Ho aTo He
O3HAYACT, YTO €r0 COACpKaHUE HE IIOJJICKUT H3MEHEHUIO HA INPOTKECHUU
BCETO BPEMEHHU €r0 NEUCTBUs. bpayHblil JOrOBOpP CYNPYrd MOI'YT U3MEHUTH WIIUA
pPacTOpPrHyTh MO OOOIOAHOMY  COIJIACHIO B JIHOOOE Bpemsi. Takoe —COrfaleHne
opopmiisieTcss B NHUCbMEHHOW (opMe, kKak U cam  OpayHblil JOrOBOp, U
MOJJIEKUT HOTapHAIbHOMY yaocToBepeHuto. [lo TpebGoBaHuio OIHOTO U3
CyNpyroB B CyIcOHOM TOpsiiKE OpayHbI JOTOBOP MOXKET ObITh  PacCTOPTHYT
JUII B CIIydae CYIIECTBEHHOIO HApYyIIEHUs IOroBOpa OAHOW M3 CTOPOH. JTO

ABIACTCA OCHOBHBIM IIOBOAOM IJII HM3MCHCHHA HIIKM PACTOPIKCHUA 6paquro

! Heuaesa M.A. Cemeiinoe npaBo. M.: Bonrepc Knysep , 2014. C. 63.
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n0roBopa. TakMM HapyIIEHWEM CUHTAETCSd TAKOE HApyUIEHHE, KOTOPOE
00yCJIOBIMBAET JJIsl APYTOM CTOPOHBI, UTO OHA CYIIECTBEHHO JIMIIAETCS TOTO, Ha
YTO MOIJIa HAJAEsAThCA MpU 3akiatoueHuu poroBopa. [lox ymepOom B JaHHOM
cllyyae TOHMMAaeTcs Jo0OW, B TOM 4YHCIE€ M MOpaJIbHBIM Bpel, BbI3BAaHHBIN
HECOOJII0JIEHUEM YCJIOBUM JIOroBOpa APYrol CTOPOHOM.

«Kornma cynpyru He CMOIUVIM JOOUTHCS COTJIALICHUSI O PACTOPKEHUM WIU
MIPUBECTH JIOTOBOP B COOTBETCTBUE H3MEHUBIIUMCS OOCTOSITENLCTBAM, JIOTOBOP
MOXET OBITh MPEKPAIECH WIN U3MEHEH CYJ0M MO TPeOOBaHUIO 3aMHTEPECOBAHHON
CTOpOHBI IIPH HATMYAH OIHOBPEMEHHO UYCTBHIPEX YCIOBHIA :

1) B MOMEHT 3aKJIFOUEHUS JOTOBOPA CTOPOHBI HCXOIWIN U3 TOTO, YTO TAKOTO
M3MEHEHHUs OOCTOSATENLCTB HE MPOU30UJIET;

2) W3MEHEHUE OOCTOSTENLCTB OOYCIOBICHO TPUYMHAMH, C KOTOPBIMH
3aMHTEPECOBAaHHAsl CTOPOHA HE HMENA BO3MOXKHOCTH CIPABUTHCS MOCIE  HX
MOSIBJICHUS,

3) BBITIOJIHEHUE JIOTOBOpPA B TAaKOM Mepe HapyIIMJIO ObI COOTBETCTBYIOIICE
JIOTOBOPY COOTHOILIEHHE UMYIIECTBEHHBIX MHTEPECOB CTOPOH W BBI3BAJIO ObI NS
3aMHTEPECOBAHHOM CTOPOHBI TaKOMl yilepO, 4TO OHAa B 3HAYUTEIBbHOW CTENEHU
aumuiaack Obl TOro, Ha 4YyTo ObUla BIpaBe HAACATHCA MPU  3aKITIOYEHUH
ZIOTOBODA,;

4) U3 TMOJIOKCHHI JOTOBOPA HEJIB3sl CKa3aTh, YTO BEPOSATHOCTH M3MEHEHUS
00CTOSITENILCTB HECET 3aMHTEPECOBAHHASI CTOPOHA».

[Ipu pactopkeHun OpayHOrO JOrOBOpa M3- 3a CYIIECTBEHHO M3MEHUBIIUXCS
00CTOATENbCTB CyJl MO TpeOOBAHUIO OJHOTO U3 CYINPYroB YCTaHABIUBAET
MOCJEACTBUS PACTOPKEHUS JOTOBOPA U UCXOAUT OOBEKTUBHOTO pacIpeieiaeHus
MEXIY CTOPOHAMH PACXOJOB, 3aTPAYCHHBIX HMHU BBUAY HCIOJHEHUS 3TOrO
ZOTOBOpA.

Kaxk u3BectHO, Opak nmpekpaliaeTc Mo JByM MPUYHUHAM: BO-TIEPBLIX B CBSA3U

CO CMEpPTh OJHOTO M3 CYIPYTrOB M BO-BTOPBIX, B CIIy4ae €I PacTOPKEHUSI.

! Heuaesa M.A. Cemeiinoe npaBo. M.: Boarepc Knysep , 2014. C. 67.
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Opnnako pneiicTBue OpayHOT JIOrOBOpa HE BCErja MpeKpaliaeTc ¢ MOMEHTa
npekpaiienuss Opaka B OpauHoM goroBope MOTy  OBITh  MPOIMHUCAHBI
00s13aTeNbCTBa, KOTOPHI PACHPOCTPAHSAIOT CBOE IEWUCTBHE MOCH MPEKpaIleHUs
Opaka. Tak, n mHenuto JI.A. JlackoBeHKO, CylIpyr MOTYT B OpayHOM JIOIOBOP
OMPENIENIUTh YCIOBUE O TOM YTO J€HEKHBIE CPEJICTBA, KOTOPHI SIBISIOTCS OOLIUM
MMYILECTBOM BHECEHbl B OaHK H HUMs MYXKa, IOCIE MPEKpalleHu CpoKa
JEUCTBHS JOTOBOpa OAHKOBCKOT BKJIaJa MEPEXOISAT B COOCTBEHHOCT CYIPYTH.
[Ipu pactopkeHun Opak mpeKkpaiiaeT cBoe AeHCTBHE  OpayHbIl JOTOBOp, HO
JAHHOM clly4ae JOTroBOp OaHKOBCKOI  BKJIaJla HMMEET CHIY rnocie
pacTopkeHus  Opaka, MOoCJ€ €ro 3akpbiThsd ObIBIIA  JXKeHa OyJler
COOCTBEHHHMKOM BKJIaJl COIJIaCHO YCJIOBHUSIM JIOTOBOpA.

«bpauHblii JOTOBOp MOKET OBIT  MOCTaBJIEHO B 3aBHUCUMOCTH O
npekpaieHusi Opaka. bpauHblil 10roBo MOXET ObITh PACTOPTHYT I UCTEUEHUU
CpOKa, YKa3aHHOI'O noroBope. Tak, eciu cynpyr 3akiIlOudid OpadHbId
KOHTPAKT, TEUEHHE ISATU JIET, I OKOHYAHHUM OPavyHOro JOTrOBOpA MpeKpamiaeTcs
XxoTss Opak QopMalbHO MpojokKae cyilecTBoBaTh. [lpakthka B cyga s
M3MEHEHHUSI U PACTOPKEHH OpavyHbIX KOHTPAKTOB OYEHb MAJ0 Kak U3MEHEHUE U
pPacTOp>KeHH JOroBOpa B MOpPsSJKE, Oarogap TaKUM YCIOBHSIM, KOTOPBIE MOYT
HUKOT/Ia He peanm3yrorcs H mnpaktuke. CT. 43 C PO ccpimaeTcst Ha MONOKEHU
3aKOHAa O BHECEHMH M3MEHEHHM W pacTOpKeHWs JnoroBopa. OmHak  3TH
MpaBWwia HMMEIT LEJI — pPEeryJupoBaHUE KOMMEPUYECKUX JOroBOpOB Takum
oOpazom, cratbsi 44 C PO mpegycmaTpuBaeT mpaBo CyJl NPU3HATH OpadyHbIN
JOTOBOP HEJCWCTBUTENIbHBI  MOJIHOCTBIO WM YACTUYHO II OCHOBAHMUSIM,
MPEAYCMOTPEHHBIM I'K P mna meneiictButensHoctu caeno ». 'K PO mng
NPU3HAHUS CHEIIKY HEJEMCTBUTEIIBHOU ONPENECIISICT cneﬂylomeeli

— HECOOTBETCTBUE CHEIKH (3aKIIOYCHHOTO JIOTOBOpa) (QeaepasbHOMY

3akoHy, ykasy llpesunenra P®, nmocranosnenuto IlpaBurenscrBa PD, TO ecTp

t Aumoxonvckas M.B. Cemeiinoe npaBo: YueOuuk. M.: IOpucrts, 2013. C.146.
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OpaudHbIil JOTOBOP MOJHOCTHIO JOJKEH OTBEYaTh TPEOOBAHUAM JEHCTBYIOIIETO
3aKOHO/IATENbCTBA;

— B3aKJIIOYEHHE CHEJKHU C LEJbI0 KOTOpasl 3apaHee MPOTUBOPEUYUT OCHOBA
MIPABOTIOPSAKA UM HPABCTBEHHOCTH;

— HecoOmoneHne (GopMbl clelk U TpeOOBaHHMS O € TOCYIAapCTBEHHOU
peructparuu. Hapymiennem 00si3aTenbHO  HOTapuaibHOW (OPMBI  OpavyHOro
JIOTOBOP TIO3BOJISIET MPU3HATH €r0 HEACHCTBUTEIHHBIM

— HEJEeCnoCOOHOCTh CYNpPYroB. DT MOXET OBITh CHUTyallusi, KOTJ BO
BpeMs Opaka OJM W3 CYNPYroB M3-3a 0O0JIe3H (IICHXMYECKOTO PacCcTpPOWCTBA)
MOXET OBIT TpPU3HAH CYJOM HEJEeCNOCOOHBIM. DT  O3HA4aeT OTCYTCTBHUE
BO3MOKHOCTH J€HCTBOBAT CAMOCTOSITEIbBHO MPUOOPETAaTh U OCYIIECTBIST CBOU
IpaKJIaHCKUE TIpaBa  MCHOJHATH IPaXAaHCKUE 00S3aHHOCTH M3-3 HETMOHUMAaHUs
3HAYEHUS CBOMX JEHCTBU WM OTCYTCTBHUS BO3MOKHOCTH PYKOBOAUT WMH. Ecin
BCTyNaTh  Opak C TakKuM CyOpyrom OH OyaeT BIOCIEACTBUM NPU3HAH
HEJICHCTBUTEBHBIM TI0 PEIICHUI0 CyJa

— BBIPOKEHHE HECOOTBETCTBHE MOJJMHHO BOJHM. JTO BKJIKOYaeT  cels
omnepaiuy, oQopMIieHHOW OmMOKM oOMaHa, HAacWiIMs, Yrpo3bl WI B
Ype3BbIUAMHBIX O0CTOATENBCTBAX.  ATOM CIIydyae OpayHbI 1OrOBO MOXKET OBITh
MpU3HAH HENCUCTBUTEIRHBIM B 3Ty KaTeropwro BXOAS TaKXKe MHHUMBIE U
MPUTBOPHBI  CACNKH. MHHMasi CIAeiKa 3aKI0YacTC JIMIIb B TOM, O€ JKeJIaHus
CO3/1aTh COOTBETCTBYIOIIME MPABOBbI TMOCJIEACTBUSA, U CO31aH  IIEJbI0O BBECTHU
KOT'0-TO 3a0myxnaenue. [lpuTBopHast ciaelka coOBepiIaeTc  C  IEbIo
MPUKPBITh JAPYTy  cAenKy. lIpu3HaHHBIN CyIOM HEIEHCTBUTEIHLHBIM OpadyHbl
JIOTOBOp HE HMMEET HWKAKW TMPABOBBIX TOCIACACTBHH W H CO3JaeT TpaB U
00sI3aHHOCTE  CYNpyroB MO TaKOMy JOTOBOpP C MOMEHTa €ro 3akKIIYeHUus
HckmroueHneM SIBISIFOTCSL TTOCHENCTBUS, yka3aHHBI B ['K, KoTopbhie CcBszaH ¢
HEJICUCTBUTENIBLHOCTRIO OpauHOro Joropopa Takke CyJ BlpaBe I TpeOOBaHUIO
OJTHOM W3 CTOPO TMOCYHTATh OpavyHBId JOTOBOP HEACHCTBUTEIBHBI  IOJHOCTHIO

HJIWX B 4YaCTH CCJIM YCIOBHA TaKOro JJOTOBOP CTaBAT Cylpyra B KpaﬁH
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HeOJIaronpusaATHOE MOJIOKEHHUE. [Tonmoxenus OpavHoT JI0rOBOPA,
npotuBopedanue TpeboBanusm m 3 cr. 42 C  P®D, aBAAIOTCS HUYTOXHBIMH.

He wumeromero o0si3aTenbHONM IOPUIWYECKO  CHIIBI OpayHOTO JOTOBOpa
npu3HaeTcs Oe3 Hotapuyca. OH SIBISIETC HHUYTOXKHOW W HE CO3/7ac HHUKAKUX
MPABOBBIX TMOCJICCTBUAM, TMOCKOJBK CTOPOHBI CaMU HAPYIIWIN OO0S3aTEIHHO
HOTApUATBHOW (OPMBI CIETKHA.  JAaHHOM Cliydae pedb HJAe O HHYTOXXHOCTH
OpadyHOro AOTOBOP Kak CAelKd ¢ mopoko (opmbel. Ho ecin omH U3 cTOpoH
MOJIHOCTRI0O WJI ~ YaCTHYHO OpayHbId JOTOBOP, TPEOYIOIMH  HOTAPHUATHEHOTO
YIOCTOBEPEHMS, a Jpyra CTOpOHA OTKAa3bIBa€TCSA OT TaKO PErUCTpalvd, CYy.
MMEET OCHOBAaHM TI0 TPEOOBAHWIO WCIOJHUBIIETO JOTOBO CYIpyra MpU3HAThH
€ro JEHCTBUTEIBHBIM U JaJIbHEHIIET0 HOTApPHAIBLHOTO YAOCTOBEPEHH  3TOTO
J0roBOopa He Tpedyercs

Crnenyer pa3nuyarh MpU3HAHKE OPAavyHOTO JTOTOBOPA HEICUCTBUTEIBHBIM OT
pacTopkeHHUsl OpadHOTO JIO0roBOpa. B ciydae pactropkeHus OpadyHOTO JOTOBOPA
€ro JelcTBHME TpeKpamaercs Ha Oyaymee Bpems. [lpm  mpusHanwm  He
JICHCTBUTEIPHBIM OH CUWTAETCS HEICWCTBUTEIHHBIM C MOMEHTA 3aKIIOUCHUS.
Hcxons m3 3TOro, MOXKHO CIIeJIaTh BBIBOJ O TOM, YTO OpadHBIN JTOTOBOP MOMKET
ObITh W3MEHEH WIM pPACTOPTHYT II0 B3aWUMHOMY COTJAIICHUIO CYIPYTOB,
YIOCTOBEPECHHOMY B HOTapHaJbHOM TOpPSAKe, JUOO TIO0 PEIIeHHI0 Cyaa Ha
OCHOBaHMH TpPeOOBaHWN OJHOTO W3 CYNpyroB. B mepBoM ciydae OH CUMTAETCs
M3MEHEHHBIM HJIM PACTOPTHYTHIM C MOMEHTA 3aKIIIOUEHUS COTJIANICHNUS, €CITU HHOU
CPOK HE YKa3aH B CAMOM COTJIAIICHWHA, a BO BTOPOM — C MOMEHTA BCTYIUICHHSI

pelIeHHs] cyAa B 3aKOHHYIO CHITY.
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AHAJIN3 ITIPABOIIPUMEHUTEJILHOM ITPAKTHUKU ITO TEME JIP

HNcku o mpusHaHUU CACIOK HEACUCTBUTEIBHBIMH B CYIA€OHOW ITpaKTHKE
BEChMa paclpocTpaHeHbl. BMecTe ¢ TeM B HaAcCTOsIIEee BpeMs BOIIPOC 00 yCIOBUIX
YIAOBJIETBOPEHUSI HCKa O TMPU3HAHUU OpayHOTO JOTOBOpA HEJIECHCTBUTEIBHBIM
HEJIOCTAaTOYHO YPETYJMPOBAH 3aKOHOAATEIBLCTBOM, UYTO MOPOXKAAET TPYJAHOCTH B
MPaBONPUMEHHUTEIBHOU MPAKTUKE. 210 BBI3BIBACT HEOOXOIUMOCTh
TEOPETUYECKOT0 OCMBICJICHHSI TPOOJIEM, CBSI3aHHBIX C CYACOHBIM NPU3HAHUEM
npasa. Kpome T0oro, Bo3poskJieHHe U CTaHOBJIEHHWE B PoccuM MHCTUTyTa 4aCTHOM
COOCTBEHHOCTH, pPa3BUTHE TPaXKJAHCKOrO 000poTa, CO3JaHHE CHUCTEMBbI
rOCyJapCTBEHHON PETUCTPAIMH MIPAB HA HEIBMKUMOE UMYILIECTBO U CAECIOK C HUM
MPUBEJIO K TOMY, YTO MpoOJeMa 3aKIIOUYEeHHUs CYyNpyramu CIEJIOK, B TOM YHCIIE
OpadYHBIX JIOTOBOPOB, W NMPHU3HAHUSA WX HEJICHCTBUTEIBHBIMH MPHOOpPEIa 0CO0YIO
aKTyaJIbHOCTb.

bpaunblii AOTOBOp OTHOCUTCA K KAaTETOPUU JIBYXCTOPOHHUX CHEIOK B
COOTBETCTBHM C OOLIMMHU MOJIOKEHUSIMU ACHCTBYIOIIEr0 3aKOHOAATENbCcTBa. Bce
MMYIIECTBEHHBIE ITpaBa CTOPOH JOTOBOpPA, a TaKKe O00SI3aHHOCTH MO OTHOILIECHUIO
JPYT K IPYTY, BOSHUKAIOT MIPU COOJIFOEHUN YCTAHOBIICHHBIX 3aKOHOM TpeOOBaHUM
K 3aKJIIOYSCHUIO CICIKU U €€ NCUCTBUTEIILHOCTH.

[Ipy3Hanue GpayHOro JOTrOBOpa HEACHCTBUTEIBHBIM IOJHOCTHIO, a TaKKe
YaCTUYHO, NpPH BO3HUKHOBEHUU CIIOpa MPOUCXOJUT B CYACOHOM TOPSIIKE.
OcHOBaHUsI 111 TPU3HAHUS  CHEIKH  HEJACHCTBUTEIBHOM  YCTAHOBJICHBI
['pax1aHCKKMM KOJIEKCOM M UMEIOT MCUEPITBIBAIOIINI IEPEUYCHbD.

[IpaBOBBIMM OCHOBaHMSIMU JJIsl IPU3HAHUS OPAYHOTO JOTOBOpa B CyAcOHOM
MOPSAJIKE HEIEUCTBUTENBHBIM SIBIISIFOTCS CIIy4Yau:

— eCIld OH OBLI 3aKJIFOYEH JHUIIOM, KOTOPOE HE OCO3HABAJIO 3HAYEHUS CBOUX
JNEUCTBUNA U HE MOTJI0O UMH PYKOBOJUTB;

— €CJIM A0TOBOP ObLIT 3aKIIOYEH MO/ BIUSHUEM 320y ICHHUS;

~ €CJM JIOrOoBOp OBUI 3aKIIOYEH MOJ BIUSHUEM OOMaHa, yrpo3bl WU

BCJICACTBHUC TAXKCIIBIX 00CTOSITEIECTB HA KpaﬁHe HCBBII'OAHBIX JJIA celst YCIIOBHAX,
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~ €CJIM JOTOBOp ObUT 3aKJIIOYEH C HEAEECIIOCOOHBIM WM OIPAHUYECHHBIM B
JI€eCIOCOOHOCTH JIUIIOM.

Taxke 3akoHom (. 2 cr. 44 CeMmelHOro Kojekca) MpearnoaaracTcs
BO3MOKHOCTh MPU3HAHUS HEICHUCTBUTEIBHBIM OpPavyHOIrO JIOrOBOpa B TEX CIIydasX,
KOrja JOrOBOp CTaBUT OJHY M3 €ro CTOPOH B KpailHe HeOIaromnpusaTHoe
noyio’keHne. MOXKHO CKa3aTh, YTO IMOCJIEIHEE OCHOBAHUE Yallle JPYTUX SBISETCS
MpaBOBOM  MO3WIMEN B HCKaX O TPU3HAHMM  OpayHOro  JOTOBOpaA
HEJCUCTBUTEIIbHBIM.

Eme onHMM BaXHBIM MOMEHTOM SIBIIIETCSI CPOK HCKOBOM JaBHOCTH ISt
ocnapuBaHus TOJIOkKeHU OpayHoro gorosopa. [lo obmemy npasuny (ct. 9 CK
P®) na TpeOoBaHUs, BHITEKAIOIINE U3 CEMEUHBIX OTHOIICHUM, UCKOBas TaBHOCTH
HE pacIpOCTpPaHSIETCS, 3a MCKIIOUCHHEM CJIydaeB, KOTJAa CPOK [JIsi 3allluThl
HapymeHHoro mnpasa ycraHoBieH CK P®. OgHako CpoK HMCKOBOM JAaBHOCTH HE
YCTaHOBJIEH JJIs1 TpeOoBaHUM 00 ocapuBaHUU OPayHOTO JOTOBOPa MO OCHOBAHUIO,
npenycMoTpeHHoMy 1. 2 cT. 44 CK P®. 3nauurt nu 3710, yTO OpayHbIil AOrOBOp,
KOTOpPBIM CTAaBUT OJTHOIO M3 CYNPYroB B KpaliHe HEOJAronmpusTHOE MOJOKEHUE,
MOJKHO TIOIBITATHCS OCIIOPUTB B JTF060E BPeMs

OnHuM U3 MPUMEPOB CyJeOHON MPAKTUKU SIBISETCS JE€J0, KOTOPOE OBLIO
paccmotpeno Ilpesunnymom Cankt-IletepOyprckoro ropcyaa. Ilo pesynbraty
paccMOTpeHus Jena ObUIO BBIHECEHO MOCTAHOBJIICHUE MO JKallo0e Ha peIleHHE
noAHAA30pHON HHCTaHIMU. OCHOBAaHUEM [JII PACCMOTPEHHS Jelia ObUT HCK O
MPU3HAHUU OPAvYHOIO JIOrOBOpa HENEUCTBUTEIbHBIM. [I0CKOIBKY €ro moJloKeHus,
a UMEHHO M. 5 W 6 MOCTaBWIM HCTIAa B KpailHe HEOIAronmpusiTHOE IMOJIOXKEHUE.
Hcxonst u3 ycioBuil J0roBOpa, KBapTUpa, KOTOpas MNpuoOpeTanach B MEPHUOJ
Opaka, CTaHOBUTCS COOCTBEHHOCTHIO OTBETUMKA, a UCTEL MO JAedy OO0s3aH Mo
YCIOBUSIM KOHTpakTa B TeueHHe [ JIHEM ¢ MOMEHTa perucTpaluu

pacTop>keHHsl Opaka BBINIMCATHCS U3 KBAPTUPHI U BbIEXaTh HUX HEE.

! Onpenenenme MockoBCKOTo ropoackoro cyaa ot 23.06.2010 Ne 4r/5-4955/10
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CynamMu o0eux UWHCTaHIMM UCTIy OBUIO OTKa3aHO B YAOBJIETBOPEHUU
MCKOBBIX TPeOOBaHMM, UCXOS U3 MPOIMYCKA UCTIIOM CPOKA UCKOBOW JaBHOCTH IS
0GpALIeHNS B Cy -

JlaHas mpaBOBas MO3ULMS, KOTOPYH 3a4acTyl0 NPUHUMAKOT CYyIbl, O
MIPUMEHEHHSI CPOKA MCKOBOM JAaBHOCTHM HOCHUT JOCTAaTOYHO CIIOPHBIM XapakTep,
MOCKOJBKY CT. 44 CemMelHOro Kojiekca HE YCTaHOBJIEHA MPaBOBasi BO3MOXKHOCTh
MPUMEHEHHS BBINICYKAa3aHHOWM HOPMBI, a BCE MPABOOTHOILICHUS, KOTOPHIE
npeaycMaTpuBaeT OpadHbld  JOTOBOP, PETYJIUPYIOTCS HOPMaMH CEMEHHOro
3aKOHOJIaTEJIbCTBA.

Cornacno paszbsicHenuto BepxoBHoro Cyna P® (Omnpenenenue BC PD ot
20.01.2015 No 5-KI'14-144) mo cBoell mpaBOBOW Mpupojie OpayHbiil TOroBOp
ABJISICTCS. PAa3HOBHUJHOCTHIO JIBYCTOPOHHEW CHEIKH, HO HMEKIIEH CBOIO
crenuuky, oOyCIOBICHHYIO OCHOBHBIMHM HaudajllaMH (MPUHIUIIAMHU) CEMEWHOTO
3akoHoAaTenbcTBa. [lockonbky B 1. 2 cT. 44 CK PO 15 TpeGoBaHuUs O pU3HAHUU
OpadyHOro JOrOBOpa HEJNECUCTBUTEIBLHBIM CPOK MCKOBOM JTaBHOCTU HE YCTaHOBJIEH,
TO K TakoMy TpeOoBaHUIO, ucxoas u3 mnonoxenuit ct. 4 CK PO, B nensax
CTAOMJIBHOCTH Y MPABOBOM OMpPEIEIEHHOCTH IPakIaHCKOT0 000pOTa MPUMEHSAETCS
CPOK MCKOBOU maBHOCTH, npeaycMoTpeHHbld c¢T. 181 'K PD, mo TpeboBaHusiM 0
NPU3HAHUU CHEIIKU HEICHCTBUTEIBHOI .

bpaunblii 1OroBOp, YCI0BUSA KOTOPOIrO CTABAT OJHOTO U3 CYIIPYrOB B KpalHE
HEOJAronpusaTHOE TIOJIOKEHHUE, SIBISETCS OCHOPUMOM CHEIKON, CPOK HCKOBOMU
JABHOCTH COCTABJISIET OJIMH TOJ M UCYUCIAECTCA CO JHS, KOrJa UCTEI Y3HAJI WIIH
JOJDKEH ObLT  y3HaTh 00 OOCTOSITEIhCTBAX, SBISIONIUXCS OCHOBAHUEM IS
MpU3HAHUS clieNKU HeaencTBUTeNnbHOM (1. 2 cT. 181 'K PD). Tak B kakoit MOMEHT
cynpyr/cynpyra y3HaeT 00 3TUX OOCTOSITENbCTBAX: B MOMEHT 3aKIIOUYCHUS

OpavyHOTO JI0TOBOPa UM HHOU MOMEHT BpeMeHU?

! Mocranosrnenue npesuaunyma Cankr-IlerepOyprekoro ropojackoro cyna ot 09.12.2009
Ne 44r-199.
2 Omnpenenenue BepxoBnoro Cyga P® ot 20.01.2015 Ne 5-KT'14-144.
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[lepen nmoamucanueM OpayHOTO JOTOBOpa HOTapUyC MPOYUTHIBAET BCIYX
CTOpOHAM TOJIOXKEHUsI JIOTOBOpAa U Pa3biCHAET €ro YCIOBHS, MPABOBBIE
MOCJEACTBUS M30paHHOTO MMM IPABOBOTO pEKMMa HMYIIECTBa (B TOM 4YHUCIE
YCIOBHE O PpACHpPENCNICHHMH HAXUTOro B Tepuoa Opaka UMYIIECTBA).
CnenoBarenbHo, cynpyru (Oyayiiue Cynpyru) OCO3HAIOT MPaBOBBIE MOCIEICTBUS
Ipu noAnucanuu aorosopa. [loaTomy BnosiHe pazyMHO ObLIO ObI MIPEATIONOKHUTH,
YTO CpPOK HMCKOBOM JABHOCTH CIEAyeT HCYHUCISITH C MOMEHTa 3aKII0YEHUs
OTOBOpa .

B xauecTBe npumepa MOKHO MPUBECTH CUTYAIIMIO, KOTJIa OpauyHbIi IOrOBOP
npeaycMaTpuBaeT, YTO BCE HAXUTOE B MEPUOJ Opaka MMYIIECTBO MEPEXOAUT B
COOCTBEHHOCTh OJIHOMY CYIpyry. B maHHOM ciyyae Apyromy Cympyry yxke Mnpu
MOANMUCAHUU JIOTOBOPA CTAHOBUTCSL OYEBUJIHBIM, YTO OH (OHA) HAXOJUTCS B KpaiiHe
HEOJAronpusaTHOM TMOJOKEHUM (TaKk KaK JIMIIAeTCsd BCEro wumyilecTBa). B
HEKOTOPBIX Cllydasix OpaudHbld JIOTOBOpP 3aKIIOYAIOT KaK CIOCO0 pa3perieHus
KOH(JIMKTa Tepea pacTOpKEHHEeM Opaka, U CYNpyrd paclpelelisiioT HaXXUTOE B
nepuoj Opaka UMYIIECTBO (MPEIoiaraeTcsi, YT0 MHOE MUMYIIECTBO OHHM YXKE€ He
npuodbpetyt). Ilpm Takux 0OCTOATENBCTBAX TaKXe MPEACTABIACTCS BIOJHE
OUYEBHUIHBIM, YTO CYNPYTd OCO3HAIOT TOCJIEACTBUS (CTAaBUT WM HET TaKOe
pacrpeiejieHue UMYIIEeCTBa OJHOT0 Cylmpyra B KpallHE HEBBITOJHOE IMOJIOKEHHE)
y>K€ B MOMEHT MOJIMUCAHUsI OpayHOro A0TOBOPA.

Ha mnpaktuke Moryt OBITh W CUTyalldd, KOTJIa B MOMEHT 3aKJIIOUECHUS
JIOTOBOpa OJIMH U3 CYNPYTOB HE TIOCTaBJIeH B KpailHe HeOJIaronpusiTHOe
noJiokeHue. B CBsI3M ¢ 3TUM HUCYHUCISATH CPOKHM HMCKOBOW JAaBHOCTH C MOMEHTA
3aKJTII0OYEHHS] OpPavyHOro JIOTOBOPA B MOJIOOHBIX Cclydasix ObLI0 Obl HeraBI/IJ'IBHBIMZ.

B Takux curyanusx HUCUYUCIATH CPOK HMCKOBOM JABHOCTH HEOOXOAUMO C

MOMCHTA, KOI'Jla CyHpyra Yy3HajJa WJIW JOJIKHA OblL1a y3HaTb O TOM, 4YTO B

! Anemmsmmonnoe onpenenenne Kypekoro obnactroro cyxa ot 05.02.2014 Ne 33-170-
2014.
? Mocranosnenne IIpesmmmyma Himkeropoackoro o6mactaoro cyma ot 02.12.2015 1o
neny Ne 44r-68/2015.
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pe3yibTaTe peaiu3aluu yCJIOBUM OpayHOTrO J0roBOopa OHa IMomaja B KpaiHe
HEeOJIaronpusaTHOE MOJ0KEHUE.

C onaHOW CTOPOHBI, 3TOT MOMEHT JOJDKEH COBIAJaTh C MOMEHTOM
(hakTUYECKOro pacraja CeMbU WIH PacTOpKEHUsT Opaka, MOCKOJIbKY B 3TOT
MOMEHT OHa OCO3Haja (Morja OCO3HaTh), YTO KaKoe-THMOO WHOE UMYIIECTBO B
MepUoJ1 pacrajarmnierocs Opaka Ha ee UMs 3aperucTpupoBaHo He OynaeT. JlaHHbIN
MOAXO0/ BCTpEUaeTcs B Cy/1IeOHOU paKTHKe .

Taxke B  cyneOHOM  mpakTHKe, KpoMe TMpU3HAHUS  JOTOBOpa
HEJICUCTBUTENBHBIM B OTACIBHOM HMCKOBOM MPOW3BOJCTBE, TaKoe TpeOOoBaHUE
MOXET TPEAbSIBISATECA CTOPOHAMHU W B CHOpPAX, CBA3aHHBIX C  paselioM
uMyniecTBa cynpyroB. OIHMM W3 MTPUMEPOB CYyJIeOHONW MPAKTUKHU SBISIETCS
ompenenenue MockoBckoro obmactHoro cyma Ne 33-1778/2015 mo nemy, B
KOTOPOM paccMaTpuBaliach aneUISIIIUOHHAsS Kajlo0a Ha pellleHHe CyJa Mo JIeNy O
MpU3HAHUU OpayHOTO JIOroBOpa HEACHCTBUTENbHBIM U  MpPU3HAHUE  IpaBa
COOCTBEHHOCTH Ha JIOJII0 MUMYIIIECTBA.

[TpuuuHo#i cygeOHOro cropa sSIBUJIOCH TO, UTO UCTEI, SBIISSICH HACIEIHUKOM
CBOEr0 yMEpIIEro OTIa, Y3HaJl O TOM, YTO MpeJ CMEPThIO HacieaojareaeM ObLI
3aKJIr0ueH OpauHblil KOHTPaAKT ¢ rpaxkaankoil H. [1o ycinoBusiM 3Toro noroBopa Bcs
npejoiaraeMasi HacleACTBeHHass Macca (0OOBEKThI HEJIBHMKMMOCTH) TIEPEXOHIIa
B COOCTBEHHOCTh CYIPYIe€ YMEPIIEro MOJHOCTHIO.

B o6ocHOBaHuM TpaBOBOIM MO3UIMK TMpPHU MPU3HAHUK OpPavyHOro JOTOBOpA
HEJICUCTBUTENBHBIM HUCTEIl CChUIAJICS Ha TO, YTO CTOpPOHA OpavyHOro KOHTpPAKTa
(yMmepIuii OTeIl UCTIIa) B TIEPUOJT €TI0 COCTABIICHUS JICUMIICS OT OHKOJIOTHYECKOTO
3a00J€BaHMs, OCYLIECTBISASI MPU 3TOM MEAUIMHCKUE MPOLEAYPhl, KOTOPBIE, MO
MHEHHUIO MCTIA, MOBIUSJIA HA CIOCOOHOCTH YMEpIIEro IOHUMATh 3HAYEHUE
CBOUX JCHUCTBUM U BO3MOKXHOCTh OCO3HAHHO PACHOPSIKATHCS HUMYIIIECTBOM.

Jlennsle TpeOOBaHUs OCHOBaHBI Ha mojoxkeHuu cratbu 177 I'K Poccum,
KOTOpasi MpeyCMaTpuBaeT BO3MOKHOCTh MPU3HAHUS CHECIKUA HEIEHUCTBUTEIbHOM,

3aKJIFOYEHHON JUIIOM, HE CIOCOOHBIM IIOHMMAaTh 3HAYECHUE CBOUX JIEWCTBUM.

! Onpenenenme MockoBCKoro ropoackoro cyaa ot 25.12.2013 Ne 4r/7-13019/13.
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Onnako MpUYMHOW OTKa3za B YJOBJIETBOPEHUHU HMCKa SIBUJIOCh HAPYIIEHUE UCTIOM
HOpM TiporieccyanpHoro mpasa (ct. 156 I'TIK Poccuu), koTopbie 00S3bIBAIA €ro
MPENOCTABUTh JOKA3aTEIbCTBA CBOEH IPABOBOU O3UIMN .

Onpenensoniel TpaBOBOM MO3MUIMEN NPU PACCMOTPEHUU CYJaMH CIIOPOB,
CBSI3aHHBIX C HCIOJHEHHWEM OpadyHoro 0roBopa (KOHTpaKTa) U €ro MpU3HAHUS
HeZleHCTBUTENbHBIM, sBisieTcs [loctanoBnenue [Ineamyma BC Poccun ot 05.11.98
roga Ne 15. B nynkre 15, ykazaHHOro MmpaBOBOTO aKTa, U3JI0KE€HA MO3UIIMS, B
COOTBETCTBHHM C KOTOPOH OpadHbIi JOroBOp (KOHTPAKT) MOXKET OBITh MPU3HAH
HEJIEUCTBUTEIBHBIM, €CJIM €r0 YCIOBUS MPU U3MEHEHUN YCTAaHOBIEHHOTO 3aKOHOM
pexuMa COBMECTHOW COOCTBEHHOCTH CTaBUT OJIHOTO W3 CYOPYroB B KpaiiHe
HEOJAronpusaTHOE TNOJIOkKEHUEe. TakuM, MO MHEHUIO CylAa, SBISETCS TMOJHOE
JUIIEHUE MpaBa COOCTBEHHOCTH HA MMYIIECTBO OJIHOTO U3 CYNPYTOB, HAXKUTOE B
neproy Opaka.’

[IpaBoBBIE OCHOBaHUS, KOTOPBIE MPEAINOJIAral0T BO3MOXKHOCTh HU3MEHEHUS
YCJIOBUH  YCTAaHOBJIEHHOTO 3aKOHHOM peXuUMa COOCTBEHHOCTH OpayHbIM
JIOTOBOPOM, JIalOT BO3MOXKHOCTh U30€XKaTh pasjielia KpeIUTOB IMpU pa3Bojie, a
TaKKe paszJiesia UIOTeUHOU KBapTUphl. B ciydae 3akimtoueHus: OpayHOro J10roBopa
€ro yCJIOBUAMM MOKET OBITb YCTAHOBJEHO, KTO OyJIeT HeCTH 0053aTelabCTBa I10
BBITIJIATE KpEIUTa W 3a KeM OyJIeT ONpeAesieHO TMpaBO COOCTBEHHOCTH Ha
KBapTUpYy.

Jlns coOmoienust 6anaHca UHTEPECOB CTOPOH 3aKOHOJATENb MPEAYCMOTPEN
3ampeT Ha BKJIIOYEHHUE B OpauyHbI JOTOBOP YCIIOBHM, KOTOPbIE CTaBAT OJIHOTO U3
CyNpyroB B KpaitHe HeOnaronpuaTHoe nojoxenue (1. 3 ct. 42 CK P®D), a norosop,
COJIEp KAl TAKUE YCIOBHUSI, MOKET OBITh MPU3HAH HEJIEUCTBUTEIBHBIM COTJIACHO
. 2 ct. 44 CK P®. B cinyuyae npusHanusi OpayHOTO JOTOBOpPA HEJIEUCTBUTEIbHBIM
HaXXUTOE B Opake UMYIIECTBO OYJET pa3/iesIeHO MTOPOBHY.

Onnako CK P® He packpblBaeT NOHATUS «KpailHE HeOIaronpusiTHOE

MOJIOKEHWE» U HE MNPUBOAUT NPUMEPHBIM TMepedb YCIOBHIl/XapaKTepUCTUK,

! Onpenenenne MockoBckoro obmactoro cyma Ne 33-1778/2015.
? IMocranosnenne Inenyma BC Pocenn ot 05.11.98 roza Ne 15.
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KOTOpble MOTJIM OBl CBHJIETEIILCTBOBATH O IMOJOOHOM TMOJOKEHUH CYIpyra.
be3ycnoBHo, Takas omnucaTelbHO-OLICHOYHAas (OPMYIMPOBKA HE MOrja He
BBI3BIBATH BOIPOCKHI CPEAN MPABOMPUMEHHUTENECH U Jaxe MOCTYKWJa OCHOBAaHUEM
st oopamenust B KC PO. Ognako, no mHenuto KC P®, nannas dhopmynupoBka
«HE CBHUJIETEIILCTBYET O HEOINPEEICHHOCTH COJEpKaHUsd JaHHOM HOPMBI:
pa3HooOpa3ue OOCTOSITENBCTB, OKAa3bIBAIONIMX BJIUSHHUE HA HMMYIIECTBEHHOE
MOJIOKEHUE CYNPYTOB, AEIAET HEBO3MOXKHBIM YCTAHOBJIECHUE UX UCUEPIIBIBAIOIIETO
nepeyHsi B 3akoHe... Bompoc ke 0 TOM, CTaBAT JM YCJIOBUS KOHKPETHOTO
OpadHOro JIOroBOpa OJHY M3 CTOPOH B KpailHEe HEOIaronpusTHOE IMOJOXKEHUE,
paspelnaercsi B KaXJI0M ClIy4ae CyJO0M C YYE€TOM KOHKPETHBIX 00CTOSTENLCTB. [Ipu
ATOM... CYyJibsl IPUHUMAET pPEUICHUE B MpeJiesiax MPEJOCTaBICHHON €My 3aKOHOM
CBOGOIBI YCMOTPEHHSL...» .

JlaHHBIN MOAX0JT HAXOIUT OTPaKEHHUE U B cyneOHoU nmpakTuke. [lo MHeHHIO
CyJIOB, HECOPa3MEPHOCTh PACIPEICICHHOTO KaXXIOMy M3 CYOPyroB MMYIIECTBA
caMa 1o cebe He SBIsAETCS OCHOBAaHMEM JUISI NPU3HAHUS  JOTOBOpa
HEIEeHCTBUTEIBHBIM 2. Tak, B 0OTHOM CiIy4yae COrjacHO OpayHOMY JOTOBOPY pazien
UMyIIecTBa (Kak 3asBISIET Cymnpyra) ObUT mpousBeaeH B cooTHomeHuu 90% B
coOcTBeHHOCTh oTBeTYMKa U 10% B cOOCTBEHHOCTH UcTHA. TpeboBaHus cynpyru o
MpU3HAHUU OpayHOTO JIOTOBOpPA HENECUCTBUTEIHHBIM, HE OBLIU yI[OBJ'IeTBOpeHI)IS
(AnemnsiiuoHHoe onpeneneHne MockoBckoro ropoackoro cyaa ot 24.12.2015 no
neiry Ne 33-48650/2015).

OnHako CcOBCEM HENABHO TEPMHUH «CYIIECTBEHHAash JIUCTIPOMOPIIUS
ncnosib3oBal BC P® mpu OLiEHKE YCIOBUM paclpeAcieHUs UMYIIECTBA MEXKIY
CynpyraMu mno OpayHOMY JIOTOBOPY W MPUHSITHS PEHICHUS O JEHCTBUTEIBLHOCTH
opaunoro goroopa (Ompenenenne BC PD ot 24.05.2016 Ne 18-KI'16-10). B

JTAHHOM JIeJie TI0 OpadyHOMY JOTOBOPY B COOCTBEHHOCTh CyHpyra ObUIN Mepe/laHbl

! Onpenenenne KC PO ot 21.06.2011 Ne 779-0-O.
Omnpenenenne MockoBckoro ropojackoro cyma ot 20.01.2014 Ne 4r/7-13/14, or
24.06.2015 Ne 4r/8-6449.
¥ AneIUIsIIHOHHOS onpenenaeHue MockoBCKoro ropojckoro cyaa ot 24.12.2015 no geny
Ne 33-48650/2015.
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rapaxk 1 aBTOMOOUIIb, a B COOCTBEHHOCTh CYNPYTH — KBApTHUPaA U 0053aTEIHCTBA 110
KpenutHoMy goroBopy. Bepxosubiit Cyn P® orMeTuii, uto OpauHblii JOTOBOp HE
JOJDKEH CTaBUTh OJAHOIO M3 CYNPYroB B KpailHE HEOJIaronpUATHOE IOJIOKEHUE,
HaIpuMep, BCIEACTBUE CYHUIECTBEHHOM HENPONOPLUMOHAIBHOCTU AOJEH B OOLIEM
nmymiectse. B atom gene BC P® mnocuwnran, 4ro OTCYTCTBYET CYLIECTBEHHAs
JUCIIPOIIOPLINS B PACIIPEACIICHUN UMYIIECTBA MEXKAY CYIIPYTraMH.

Bwmecte ¢ Tem BepxoBHbiil Cyn P@ He noscHWI, 4TO CAeAyeT MOHUMATh IO
«CYHIECTBEHHOM JUCIPONIOPLUMEN», KOTOPAs CTABUT OAHOTO U3 CYIIPYrOB B KpailHE
HeOJaronpusaTHoe nojioxkeHue. B nensx obecneyeHus cTaOMIBHOCTA M TIPaBOBOM
OMPENIEICHHOCTH  TPAXKJIAHCKOTO  000poTa  JaHHBIM  TepMUH  TpedyeT
JNOMOJHUTENbHBIX pa3bsicHeHud BC P®. B npotuBHOM ciiydyae Takas
HEOIIPEAECIEHHOCTh MOXKET JIETKO MCIIOIB30BAThCSA aJBOKATaMM HEIOBOJIBHBIX
CyNpyroB, B TOM YHUCJE B CUTYyallMd, KOTJa 3TU Cynpyru (hakTUUYECKH SIBISIOTCS
BeChbMa OOECIEUCHHBIMU JIIOJBbMU M HE HaXOASATCA B TPYIHOM (PUHAHCOBOM
NoJIoKeHUH. Kakum moporom CymecTBeHHOCTH OyAyT PyKOBOJACTBOBATHCS CY/Abl —
ATOT BOIPOC MOKA OCTAETCS OTKPBITBIM.

Kak mnoxka3piBalOT mnpumepbl CyneOHOW MpaKTUKU, OpayHbIM J10rOBOP
ABJSICTCS OJHUM W3 BHUJIOB ABYXCTOPOHHUX CHIEJIOK, U PETYJIUPOBAHHUE CIIOPOB IO
HUM B Cy/1€0HOM MOPSAKE NPECTaBIsAET COOOM JOCTATOUHO CIIOKHYIO KaTErOPHIO
CyleOHBIX Je.

AHanu3 npaBoOMPUMEHUTEIILHON MPAKTUKHU MO3BOJIWI BBIIBUTh HETOUHOCTH,
npoOenbl U TPOTHBOpeuHss B cdepe MNpaBOBOM periiaMeHTallud CEMEUHBIX
OTHOILLIEHHM, IO3TOMY aBTOPOM IIPEUIararoTCs BHECEHHE CIIENYIOIINX W3MEHEHUHN
B CEMENHOE 3aKOHOIATENIBCTBO.

Jononaute CK P® crtaTbeil 0 ceMeHO-TIPaBOBBIX IOTOBOpPaX, UX LEIEBOM
Ha3HAYEHWU M Pa3HOBUIHOCTIX (OpayHbll JOroBOp, corjiamieHue o0 yraTe
QTMMEHTOB, COTJIAIIEHHE O IMOPSAAKE OCYLIECTBICHUS POIUTEIBCKUX IIPaB,
cCorjamieHue 00 ONpeNesieHUH MeCTa JKHUTEIbCTBA pPEOEHKAa NpH pa3leIbHOM
MIPOKUBAHUM POJUTENEH, COrJalleHue O pasjesie OO0Iero UMyIIeCTBa CYIpPYroB,

JIOTOBOP O CYppOTraTHOM MAaTEPUHCTBE U JIp.).
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YTo4HUTH coaepkaHue OpayHOTO JIOrOBOpa. YCWIUTh TapaHTUU TIpaB
TOOpOCOBECTHBIX CYINPYTOB TMpU 3aKIIOYEHWH, HU3MEHEHUUW U PaCTOPKEHUU
OpadHOro JAOTOBOpA, MPEAYCMOTPEB MEPHI 3aLIUTHI OT 3J0YMNOTPEOICHUST TPABOM
Heo0pocoBecTHBIM cynpyroM (m. 1 crateu 46 CK P®). [IpeaycmoTpeTh BeaeHue
peecTpa OpadHBIX TOTOBOPOB.

O6ocHoBanue npennoxenusi: CormacHo crtatee 42 CK P® mpeamerom
OpadyHOro JOroBOpa SIBISIOTCS HCKIIOYUTEIbHO HMYIIECTBEHHBIE OTHOIICHUS
MEXIy cynpyramu. Jlpyrue OTHOIIEHHS, B YAaCTHOCTH JIMYHBIE CEMEWHbIe
OTHOIIECHUS, HE MOTYT OBITh MPEIMETOM OpavyHOro JI0roBOpa, B YACTHOCTU IO
MOBOJlY BOCIHUTAHUS AETEW, UX MECTa MNPOKHBAHUSA, O MATEPHAIBHOM M WHOWU
OTBETCTBEHHOCTH 3a HAapYyIIEHUE YCIOBHUM OpauHoro goroBopa. Pacnanga cembu mo
BHHE OJHOTO U3 CYIIPYIOB.

YTOYHUTHL HOPMBI, PErIAMEHTUPYIOIIUE pa3lieq oOIIero MuMYIIecTBa
CyNpyroB, B TOM 4YHCJI€, B YaCTU CpOKa MPEeIbABICHUS TpeOOBaHUN O paszjene

MMYIIECTBA nocie pactopkenus opaka (ct.38 CK PD).
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METOJUYECKAS PASPABOTKA

Tema: bpayHblii 10roBOp

3ansitue pa3paboTaHO [Jisi CTYAEHTOB CpeaHero MnpodhecCuoOHAIbHOTO
y4eOHOr0 3aBeICHUs 10 HAMpaBJIeHUIO MOATOoTOBKU FOpucnpyneHuus.
Kypc: Cemeiinoe npaso.
dopMa 3aHATHS. CEMUHAP.
Merton: CIIOBECHBI.
Hean: O3HaKOMUTH CTYJEHTOB C HUCTOPUEN CTAHOBJIEHUS OpPavHOro
KOHTPAaKTa U OCOOCHHOCTSIMU €r0 MPUMEHEHUSI B COBPEMEHHOM MHUpE.
3anaun:
1.YueOubie
— Ilo3HakomuThCs ¢ MOHATHEM «bpadHbIil TOrOBOP»
— M3yuuTh 0COOEHHOCTH COJEpKaHUS OPAaYHOr0 KOHTpaKTa
— VY3HaTh UCTOPUIO MOSBICHUS OpPAaYHOTO KOHTpakTa B Poccuu
— PaccMmoTpeThb MOJ0KUTENbHBIE U OTPULIATEIHHBIE CTOPOHBI OPaYHOTO
KOHTPAKTA Ha MPAKTUYECKUX MPUMEpPAX.
2.BocnuTarenbHbIE:
— BOCIHUTAaHHE TPAXKJaH MPABOBOTO, IEMOKPATHUYECKOrO TOCY1apCTBa,
00J1a1atoIINX BBICOKOW HPABCTBEHHOCTHIO.
— BOCHHUTATh YBAXUTEIbHOE OTHOLIEHHE K KOHCTUTYIIMY, TpaBaM 4elIOBEKa,
CEMBE.
3. PazBuBarommue.
— Pa3BUTh NTO3HABATEIIbHYIO AKTUBHOCTH CTYIEHTOB
— pa3BUBaTh KOMMYHUKATUBHBIE HABBIKA U CAMOCTOSTEILHOCTh B HCTIOJIHEHUH
COLMAIBHOU POIU
O6opynoBanue u ohopMieHUE:

1. mpe3eHTanus
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2. MaTepuanl
IIpeaBapuTenbHas HOATOTOBKA: TOKMCK MaTepHalia, IPUMEPOB U3 KU3HH.

CouepmaTe.ﬂ bHBIH KOMIIOHEHT CECMHHAapa

OcHOBHOE coJiepaHue: CEMHUHAP COCTOMT M3 COOOIIEHUN U 00CYXISHUI
ITHX COOOINEHUH (KaXKIbIid BRICKA3BIBAET CBOE OTHOIIICHHE MO KAXKIOMY BOIPOCY)

BerynutensHass yacTh: B Hauaje ceMHHapa IpenojaBaTelb O3BYyUHUBAET
TeMY, Lielb, 3a/1a4M KJIACCHOTO Yaca, €ro Xo/l.

AKTyaJIbHOCTh — pacCKa3bIBaeT MpEnoaaBaTelb

«be3ycnoBHO, ceMeiHas JKH3Hb [IOCTOSIHHO OKa3bIBa€T BIHUSHUE Ha
pa3JIMYHbIE CTOPOHBI KU3HU COBPEMEHHOTO YEJIOBEKA.

[loTomMy 3HaHUS OCHOB CEMEWHOIO MpaBa HEOOXOIUMBI HE TOJBKO JIFOASM,
COCTOSIIUM B 3aKOHHOM Opake, HO U TeéM KTO coOupaeTcsi B Oy1yIleM BCTYIIHUTH B
Oopak. K Tomy ke CympyXecTBO BKIIOYAeT B ce0s MOMUMO IMPaB U MHOKECTBO
00s13aHHOCTEM, 0 KOTOPBIX MOJIOJBIE JIFOJM, BCTyNAallUe B Opak YacTo IOYTH
HUYEro HE 3HAIOT.

A BO3HUKAIOIIKUE U3-32 3TOTO MPOOJIEMBbI BIUAIOT U HA IICUXUKY YEJIOBEKA, U
Ha €ro TPYAOCIOCOOHOCTh W Ha OKpyXkarwmux ero nwoaeil. M, xoHeyHo xe,
HEMAJIOBAKHOE 3HAYEHUE UMEET 3HaHHE OCHOBHBIX OCOOEHHOCTEN OpayHOro mpasa
JIPYTUX CTpaH MPU TMOUCKE MEXIYHAPOIHBIX 3HAKOMCTB JJIsi Opaka».

«CemeitHOE MPaBO — 3TO COBOKYIMHOCTh MPABOBBIX HOPM, PETYIUPYIOITUX
ceMeiHble, T. €. JIMYHbIE M TMPOU3BOJICTBEHHbIE OT HUX HMMYIIECTBEHHbIC
OTHOIIECHHUSI, BO3HUKAIOIIMMHU MEXIYy JIOJbMH U3 Opaka, KPOBHOIO pOJCTBA,
MPUHATUS. JETEH B CEMbIO HA BOCIIHUTAHHUE.

Bbpak xxe — 3T0 ropuandecku ohOPMIICHHBIN CBOOOTHBIN M JOOPOBOIBHBIN
COI03 JKEHIIMHbI M MYXXUYMHBI, HaNpaBJICHHbIM Ha CO3JaHHE€ CEMbU U
MOPOXKIAIOIINI B3anMHBIE MpaBa U 00s3aHHOCTH. OH OCHOBBIBAETCS HAa UYBCTBE
M00BH, TOMJIMHHOM JpykO€ M YBOKEHUM  HPABCTBEHHBIX  IPUHIUIIOB

MMOCTPOCHUSI CEMBH.
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IOpunnueckoe odopmieHne Opaka COCTOMT B €ro perucrtpanuud. B
COOTBETCTBUM C 3aKOHOM, TOJIbKO Opak, 3aperMCTPUPOBAHHBIN B YCTAHOBICHHOM
MOPsIAKE, TOPOXKIAET MpaBa U OOSA3aHHOCTU CYNPYTOB.

B mo0oii ceMbe MeXIy CynmpyramMu BO3HUKAIOT JIMYHBIE U UMYIIIECTBEHHbIE
otHolieHUusl. OHU PErylIupyrOTCS HPABCTBEHHBIMU HOPMaMU, OMNPEIEIIIOTCS,
HUCXOJS U3 TEX MPEJICTABICHUN O CEMEUHOW KHU3HU, KOTOPHIE CIIOKUIINCH B CEMbSIX
My>Ka U KeHbI enle 10 oOpaka. Ho ectb oTHomeHus, peryinupyembie mpaBoM. OHuU
Ha3bIBAIOTCS MPABOOTHOIICHUSMHU.

JInyHble TPAaBOOTHOILICHUS  — OTO IPABOOTHOIICHUS, BO3HUKAIOIIHUE II0
MOBOAY BBIOOpa cynpyramu (pamMuianu, Opu 3aKIIOUYEHUH U pacTOpKEHUU Opaka,
COBMECTHOT'O pEIICHUS BCEX BOMPOCOB JKWU3HHU CEeMbH, CBOOOIHOTO BBIOOpA
3aHATUN, Tpodeccud W MecTa KUTEIbCTBA, Jla4yd COTJacHUsl HAa YCHIHOBJICHHE,
pellleHusT BOMpoca O  pacTopkeHWH Opaka u  ap. Paccmorpum 3T
MPaBOOTHOIIICHUS.

OtnaBas JODKHOE 3HAYEHUIO JIMYHBIX IMPABOOTHOIICHUM, BBIPaXKaIOIIUX
CYIIHOCTh Opaka, HeNb3sd HEJAOOLECHUBATh HWMYIIECTBEHHBIX OTHOIICHUH,
BO3HHUKAIONIUX B ceMmbe. J[Jig BBIMIOJIHEHUS CEMbEH €€ COLMANbHBIX (DYHKIIHM,
(poXieHWE W BOCIHMTAHUE IETCH, OKa3aHWE MOJICPKKU HYKIAIOMIMMCS dYIecHaM
CEMbH, YJOBJIETBOPEHUE PA3ITUUYHBIX MaTepHaIbHBIX u JTyXOBHBIX
MOTPeOHOCTEH) HEeoOXO0MMa SKOHOMHYECKAs OCHOBA — UMYIIECTRBO.

BoT TyT TO ¥ BO3HMKAaeT MOHITHE OpavyHOro JOTOBOpa WM KOHTPAaKTa,
KOTOPBIM peryupyeT UMYIIECTBEHHBIE TIpaBa U O00SI3aHHOCTH CYIIPYTOBY.

OcHOBHasi 4aCTh:

[ToaroroBneHHy0 MHGOPMALIUIO JOKIAABIBAIOT CTYIEHTHI

[Inan coobuennii s 00CyKICHNUS :

1. Wcropust OpauHOro KOHTpaKTa

«bpauHblii KOHTPAKT — JIOTOBOP MEXIY JUIIAMH, BCTYMAIONIUMU B Opak,
ONPEeNIENAIONINN UMYIIIECTBEHHbIE, & B HEKOTOPBIX CIydasiX U JIUYHbIC OTHOIICHUS

cynpyroB. Teopus Opaka Kak JOroBopa BIiepBble BO3HUKIA B J[peBHem Pume.
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B eBpelickoM 3akoHOJATENILCTBE OpayHbIi JOroBop (KTyOa) BKIIIOYAET B
cebst 00s13aTenbcTBa Myka miepen skeHoil. B Anrmmum go 1882 r. mmymiectBo
CYTIPYTOB TI0 «OO0IIEMY MPaBy CUUTANACH MPUHAJICKAIUM MYXKY.  3amydicHssa
JHCeHWUHA OblIa NPAKMUYecKU TUEeHA UMYUeCMBEHHOU CAMOCMOAMETbHOCTU,
OHa HE MOTJIa UMETh COOCTBEHHOCTh M TeM 0oJiee pacmopspKaThCs €€ MO0 CBOEMY
ycMmoTpenuto. Bee, yeM oHa Bimagena Ao Opaka, TEpexoauiio B COOCTBEHHOCTH
MYyKa.

B Poccum 3akoHHOE MpaBo Ha 3aKiIOYEHHWE OpayHOrO KOHTPAKTa MBI
MOJIYYHJIA O1arogapsi TOMY, 9TO JTOTOBOPHOW PEXHMM BIIAJICHUS UMYIIECTBOM, KaK
aNbTepHATHBA OOIIEH COBMECTHON COOCTBEHHOCTH CYNPYTOB, BIIEPBBIC TOSIBUIICS
B ['K P® 1 guBaps 1995 roga. Hoserit  CK P®, B KOTOpOM TIOSIBMIIACH TJIaBa O
OpayHOM JIOTOBOpPE, BCTYNMWJI B  CHITY ¢ 1 mapma 1996 zooa. CK PD
KOHKpemu3upoeasl i ONPeIeINI OCHOBHBIE TIOJIOKEHUSI OpaYHOTO JOTOBOPA».

2. OCHOBBI 3aKOHOATENIBCTBA TI0O OPAaYHOMY KOHTPAKTY

«OCHOBHasI TIeJIb OpavyHOTO JOTOBOpa — TPEJOCTaBICHUE CYINpyram
JOCTaTOYHO IMHPOKAX BO3MOXKHOCTEH IS OMpeleieHus B Opake CBOMX
UMYIIECTBEHHBIX OTHOIICHWH. JlOTOBOPHOMY pPEXHMY HMYIIECTBA CYIPYTOB
nocesimieHa rmaBa 8§ CK PO.

B cootBercTBum co ¢ 1. 40,42  CK P®, OpaydsiM JOTOBOPOM CYNPYTH
MOTYT W3MEHHUTh yYCTAHOBJICHHBIN 3aKOHOM PEXHUM COBMECTHON COOCTBEHHOCTH,
YCTAaHOBUTH PEXUM JIOJICBOM WM pa3leIbHOM COOCTBEHHOCTH Kak Ha BCE
UMYIIECTBO, TaK M HA €r0 OTACIbHBIC BUABI WM HMMYIIECTBO KaXKIOTO W3
CYIIPYTOB.

B OpauHoM moroBOpe YCTaHABIMBAIOTCS  TOJIOKEHUS O  TpaBe
COOCTBEHHOCTH Ha HMMYIIECTBO MYXKa W JKEHBI, TPUHAJJIC)KABIIEe UM J0 Opaka,
HaXXUTOE B Opake, a TAKXKE Ha CiIyyald pacTOp:KeHHs Opaka.

bpaunbiii 1OroBOp MOXKET OBITh 3aKIFOUEH KaK B OTHOIICHWH MMEIOIIETOCH,
TaK ¥ B OTHOIIICHUH OYAYIIETO WMYIIECTBA CYNpPYTOB

HeumyiiecTBeHHbIE OTHOLIECHUS (HAPUMED, MPABO OOIIEHUSI ¢ peOEHKOM B

cirydae pa3Bojia) B Poccun He MOTYT OBITh IPEIMETOM OpadyHOTO JOTOBOPAY.
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3. YcnoBus 3aKIr0YeHUST OpavHOTO KOHTPAKTA

Bpaunblii  [10roBOp HE MOXET OrpaHMYMBATh MPABOCIOCOOHOCTh U
J€eCIOCOOHOCTh CYNPYroB (OyaymuX Cympyros), OpayHbIM JOTOBOPOM HE MOXKET
OBITh OrpaHrueHa cBOOOJA 3aBEIlaHUS U HWHBIE MpaBa U CBOOOJBI TpaxKIaH.
Bpaunbiii  goroBop cocraBisieTcs B NHChbMEHHOW (opMe U TOMJIECKUT
00s13aTeTbHOMY HOTapUaJIbHOMY YJIOCTOBEPEHUIO.

[lepeyenb  HEOOXOAUMBIX  JOKYMEHTOB: [IpaBoycTaHaBnuBaroIIKE
JOKYMEHTBl Ha HMYIIECTBO, MOMJIeKAIlee PETrUcTpaluu, €ClIM B pe3yJbTare
JIOTOBOpa TMPEeAyCMAaTpUBAETCA IMEpPexXo]l IMpaBa COOCTBEHHOCTH Ha JIPYroro
cynpyra. Ecin HeT — mpocTo cBelleHHsI 00 UMYIIIECTBE.

Ecaum cropoHbl yxke coCTOST B Opake, TO HEOOXOAMMO MPEICTaBUTH
OpUTHHAJ CBUJIETENICTBA O 3aKJIIOYEHUU Opaka.

JI71s1 yiocTOBEpeHUs 1OrOBOpa HEOOXOUMO JIMYHOE MPUCYTCTBUE CYNPYTOB
n0O0 JInll, COOMPAIOIIUXCS BCTYIUTh B Opak, C JIEHUCTBUTEIBLHBIMU MACIOPTaAMHU.

Bpaunsblii 1oroBop MoXeT OBITh 3aKITIOUEH KaK Mepe] BCTYIUICHHEM B Opak
(B TakoM cioy4ae OH MPUOOpETaeT IOPUIUYECKYI0 CHUIy C MOMEHTa
rOCy/IapCTBEHHOM perucTpanuu Opaka), Tak U B JIIOOOE BpeMs, MIOKa JTIOAU COCTOST
B Opake (B TakoM cjiydae OH SBIAETCS 3aKIIOYEHHBIM C MOMEHTa €ro
HOTapHAIBHOTO YIO0CTOBEPEHHS).

Bpaunblit 1oroBop MoXkeT ObITh U3MEHEH WM PAaCTOPTHYT B Jt000E€ Bpems
MO COTJIALIEHUIO CYMPYTOB.

B cootBercTBHM cO cT. 36 CK P® momapkwu, cielmaHHble BO BpeMs Opaka
KXJIOMY U3 CYIPYTOB, SBJISIOTCS COOCTBEHHOCTBIO KaXXJIOr0O M3 HUX U HE
BKJIIOYAIOTCSI B COCTaB OOIIEH COBMECTHOW COOCTBEHHOCTH.

4. Tlpumepsl OpauyHOTrO KOHTPAKTA

«lTomapku, momydeHHble BO BpeMsi Opaka CyNpyramu Wil OJHUM U3 HUX OT
o0mmx JApy3eil (3HAKOMBIX, COCIY)KHBIICB WM T.I.) W TpeTHA3HAYCHHBIC JIJIs
MOJIb30BAHUST 00OUX CYIIPYTOB, SIBJISIOTCS KaK B MEPHOJI Opaka, TaK U B CIIy4ae €ro

pacTopkeHusi oOILIell COBMECTHOM COOCTBEHHOCTBIO CYIPYTOBY.
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«lOBenupHbIE yKpalleHus, W3AeNus W3 30J0Ta U JIPAaroleHHBIX KaMHEH,
NMpuOOpEeTeHHbIE CyNpyraMu BO BpeMsi Opaka, SBISIOTCS BO BpeMsi Opaka W B
Clly4ae €ro pacTop:KeHHs COOCTBEHHOCTHIO TOTO M3 CYNPYIOB, KOTOPBIA HMU
MIOJIB30BAJICSI.

«3eMeINbHBI y4acTOK, MPUOOPETEHHBIN >KEHOW 10 BCTYyIUIEHUSI B Opak, B
nepuoj Opaka W B ClIy4ae €ro pacTOpKEHHs SBIsETCA COBMECTHOM
COOCTBEHHOCTBIO CYIPYTOBY.

«baHKOBCKME BKJIAbl, CAEIAHHBIE CYNpyraMu BO BpeMsi Opaka, a Takke
IIPOLIEHTHI [0 HUM SIBJISIFOTCS BO BpeMsl Opaka W B CiIy4dae €ro pacTOp:KEHUs
COOCTBEHHOCTBIO TOI'O CyIpyra, Ha UMs KOTOPOIO OHH CJHEJIaHbI».

«ABTOMOOWIIb, MPUOOPETEHHBIN CympyramMu BO BpeMsl Opaka, SBIsIeTCS B
nepuoJ Opaka oOmIell COBMECTHOM COOCTBEHHOCTBIO CYNPYIOB, a B Ciyyae
pacTopKeHus: Opaka — COOCTBEHHOCTBIO MYKay.

«IIpnobpereHHble cynpyramu BO BpeMsl Opaka mocynaa, KyXOHHasl yTBapb,
KyXOHHas OBITOBasi TEXHUKa, SIBISIIOTCA B MEpHoJ Opaka oOmIell COBMECTHOM
COOCTBEHHOCTBIO CYIIPYTOB, @ B CJIy4ae pacTOpkKeHus Opaka — COOCTBEHHOCTBHIO
AKEHBI».

«Pacxoapl 1o oruiateé KOMMYHAJBHBIX YCIYI, NHTaHHS M COAEpPKaHUSA
aBTOMOOWJISL OIJIAYMBAET MY, a Pacxoibl, CBA3aHHbIE C JIIOOBIMU TpaTaMH Ha
MEIUIMHCKOE 00CITy’)KMBaHHE, a TaK K€ OTABIX M IYTEIIECTBHS, — KEHa».

5. PacrtopixeHune OpadyHOro KOHTpAKTa

«B mepuoxa nelcTBus OpayHOro OroBOpa OAMH W3 CYNPYIOB HE BIIpaBe
OTKa3aTbCd OT ero ucnojHeHus. CornamieHue 00 M3MEHEHUU WIM PacTOP>KEHUU
JIOTOBOpa COBEpIIAeTCS B TOM XK€ MHUChbMEHHOW (opMme, YTO W caM OpaudHbId
JOrOBOp T.€. TpeOyeTcss muchbMeHHas (opMa M HOTapUAIbHOE YIOCTOBEpPEHHE.
Hanmpumep, cynpyr, HUMeErOMmMA HU3KUH YypOBEHb J0XO0Ja BBIHYXKIEH Oyner
COJIepKaTh Cymnpyra OOeCleueHHOro Jydlie, yeM oH caM. [loaTomy B OpauHbIi
JOTOBOp JIyyllle BKJIKOYAaTh OTAENbHBIA pasfgen «llopspaok wu3MeHeHus u
pacTopKeHUs OpayHOro JIOrOBOPa», KOTOPBIM MOXKET COAEp’KaTh, B YACTHOCTH,

CIeAYIOIINe TOJIOkKEHUsA. bpauHblii JTOroBOp MOXKET ObITh HW3MEHEH WU
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pPacTOpPrHyT B JIF0OO€ BpeMs IO HAIIeMYy KEJaHUIO, U MOJJIEKUT HOTapUATbHOMY
YIOCTOBEPEHUIO».
[locnie BBICTYIIEHUSI AOKJIAIUMKA, TUCKYCCHS 10 COAEPKAHUIO COOOIIECHHMS
— BBICKA3bIBAIOTCS MHEHHS JIOBOJIbCTBA, HEIOBOJILCTBA, COTJIACHUs, HECOTJacus,
CBOM YMO3aKIIFOUEHHS.
3aKJIIOYUTENIbHAS YaCTh
ITocne BBICTYIUIEHUH, 3a1a€TCs BOIPOC CTYACHTAM
Bomnpocsr:
— Uto Takoe OpavHbIil KOHTPAKT?
— UYTO MOXHO B HEM OTPa3UThH?
— Crnacer ju Opak ( CEMbIO) 3TOT TIOKyMEHT?
— BBl X0THTE 3aKJII0YUTH OpavHbIi 1I0TOBOP B Oyayiiem?
— Ilnrocsl 1 MUHYCBI Opa4HOTrO KOHTpakTa?
[IpuMepbl U3 KU3HU BallUX 3HAKOMBIX, IPY3€d U T.J., UMEIOIIUX OpadHbIi

KOHTPAKT.
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3AKJIIOYEHUE

Wrak, npoBeeHHOE UCCIEA0BaHUE TO3BOJISIET CHOPMYIUPOBATH OCHOBHBIE
BBIBOJIBI I PEKOMEHIALINH.

bpayHblii OrOBOp HMMEET CIOXKHYK IOPUAMYECKYH0 NpUpoay. bpaunbii
JOTOBOP MOXHO OTHECTHM K OJJHOW W3 PA3HOBUIHOCTEN TPa)KJaHCKO-TIPABOBBIX
JIOTOBOPOB, HANIPABJICHHBIX HA YCTAHOBJICHUE WM MU3MEHEHHE MPABOBOrO PEXHUMaA
umytiectBa. [loaTomy OpauHblii JOTOBOP JOJDKEH OTBEYaTh TeM TpeOOBAHUSM,
koroppie ['K P® npeppsBiger k rpa’kJaHCKO-TIPaBOBBIM ZIOroBOpaMm
(meecrmocoOHOCTh CTOPOH, HX CBOOOJHOE  BOJCU3BIBICHHE,  3aKOHHOCTH
COJICpP)KaHU JIOTOBOpaA, COOJIIOJICHUE YCTAHOBICHHOM (POPMBI).

B paGotre paccMOTpeHBl cleayionme crenupuyeckue OCOOEHHOCTH
OpadHOro JI0roBopa:

— OpauHbIid JIOTOBOP MOXET OBITh 3aKIIOYEH TOJIBKO MEXKIY CYyNpyramu u
JUIAMH, BCTYyHAIOIUMU B Opak;

— OpauHblii JTIOTOBOpP BCTYyNaeT B CHJIY TOJIBKO C MOMEHTa 3aKIIOYEHUs
Opaxa;

— MpeIMeTOM OpayHOro J0roBOpa MOXKET OBITh MMYIIECTBO, KOTOPOE €Il
HE MPUOOPETEHO;

— OH MOXET cojJiepkaTb B ce0e O00sA3aHHOCTH, KCIOJHEHHE KOTOPBIX
CTaBUTCA B 3aBUCUMOCTb OT HACTYIICHHSI OINPENCICHHBIX YCIOBHM.

[IpaBoBOif HMHCTUTYT OpadyHOro JOTOBOpa — peayibHasi HEOOXOIUMOCTb.
bpaunbsl mOroBop Jaer psAa ONpPEMMYIIECTB CylpyraM B Cllydae pa3BoAa M
MO3BOJISIET PETYJIUPOBATH HMMYIIECTBEHHBIE OTHOLICHUS CYIOPYTOB B IPABOBOM
nosie. Ho Bmecte ¢ tem, B Poccun mo-npexHemy, OpadHblii JOTOBOP OCTaeTCs
yAEJIOM 3HTY3UMacTOB M HE HAaOJIO/IaeTCsl aKTUBHOE MX 3aKJIIOUeHHe. B NUIIOMHOM
paboTe paccMOTpPEHBI JIUIb HEKOTOPbIE BOMPOCHl, OHAa HE MPETEHAyeT Ha
MCUYEPIBIBAIOIINE OTBETHl HA MPEAMET 3aKI04YeHUs OpayHOro JO0roBopa.

W B 3akiroueHHe HEOOXOAMMO OOOOIIMTH OOO3HAYEHHBIE B MCCIIEyEMOM

obnactu npoodaemst. VITak, B 00IIMX yepTax MpoOIeMbl TAKOBHI:
53



1. B o6mact AOTOBOPHOTO pEeXMMa UMYIIECTBA CYNPYTOB: B YCIOBUSIX
KOJIOCCAJIbHOTO pocTta  4yucia «TPAXKITAHCKUX OpaxoB, CeMenHoe
3aKOHOJIATEJIbCTBO HE MPEAYyCMATPUBAECT BO3MOYKHOCTH NPHUMEHEHUS K TaKUM
OpakaM HM 3aKOHHOTO, HU JOTOBOPHOTO PEKMMa UMYIIIECTBA CYNPYTOB.

WNutepecbl (akTUYeCKUX CYNPYroB B Halled CTpaHE JI€HCTBUTEIBHO
HYXJAIOTCA B  NOpaBOBOM 3amuTe. V3MEHEHHs, MPOU3OLICANINE B KU3HU
oOl1llecTBa, 3aMETHO MOIIATHYJU MPEKHUE HPABCTBEHHbIC YCTOU, U (DAKTUUECKUN
Opak cTan pacrpoCTpaHEHHBIM SIBIIEHUEM cpenu rpaxaaH Poccuu B Bozpacte 18-
30 ner. [loaToMy «Haka3biBaTh» (HAKTHUYECKUX CYIOPYTrOB 3a HEYBaXKEHUE K
nerctByromemy CemeitHomy kojiekcy PO 1 Hopmam MoOpaliv, €CTECTBEHHBIM JJIs
MOKOJICHUSI €r0 CO3JaTelieil, 03HAYaeT HE TOJbKO HE YYHUTHIBATH IKU3HEHHBIC
pealiuy, HO W JIMIIUTh MPABOBOU 3alIUTHI HBIHEIIHEE, 4 BO3MOYKHO, U CIEAYIOIIEE
MMOKOJICHUE POCCUUCKHUX TPAXK/IaH.

2. CormacHo cratbe 42 C PO npenMeroM OpayHOTO JOTOBOP SIBIISTFOTCS
WCKJIIOUYHUTENFHO UMYIIECTBEHHBIE OTHOIIEHW MEXAy cynpyramu. Jlpyrue
OTHOIIEHUSI B YACTHOCTH JIMYHBbIE CEMEWHBI  OTHOUIEHUS, HE MOTYT OBIT
npeaMeTOoM OpavyHoro AOTOBOpa, YAacCTHOCTH MO MOBOAY BOCHUTAaHU JAETEH, UX
MECTa MNPOKMBAHUS O MATEPUATBHOW U MHO OTBETCTBEHHOCTH 3a HApYIICHHE
yCIIOBU OpadHOro, pacnaja CeMbU NO BHH OJHOTO U3 CYIPYIOB.

[TIpennoxenne 1. [Jomomnute CK P® cratee o0 ceMelHO-IPaBOBBIX
JIOTOBOpax, W I1I€JE€BOM HAa3HAYEHUM W Pa3HOBUAHOCTS (OpadHbIi TOTOBOP,
COTJIAIIEHWE O YIUIATE aJMMEHTOB, COTJIAIICHUE  MOPSAKE OCYIIECTBICHUS
POAUTENILCKUX MpaB CoOrJalieHue 00 ONpeaeNeHUd MECT KUTEIhCTBAa peOeHKa
NP pa3fgeIbHO  NPOKUBAHUU POAUTENECH, COTrJAlICHUE pazzene o01ero
UMYIIECTBA CYNPYroB JOTOBOP O CyppOraTHOM MATepUHCTB | Jp.).

[Ipennoxenre 2. YTOUHUTH COJEpKaHHE OpavyHOro JOTOBOpa Y CHIUTh
rapaHTUu MOpaB JOOPOCOBECTHBI  CYNPYroB MpPH 3aKIIOYEHUU, U3MEHEHU W
pacTOp>KEHHU  OpadyHOro JIOroBopa  MPEAyCMOTPEB  MEphl 3allUThl O
310ynoTpediaeHus mpaBoM HenoOpocoBecTHhIM cymnpyro (m. 1 cratem 4 CK

P®). [IpenycMoTperh BeleHH peecTpa OpadHBIX JOTOBOPOB.
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be3ycnoBHO, puBeIeHHBIE BBIIIE CYXKJICHUS, NPEIJIOKEHUsT U Bcsl paboTa
B 1IEJIOM HE MOTYT OXBAaTUTh BCEW MPaBOBOM MPOOIEMATUKU paccMaTpUBaEMOU
TeMbl. HECOMHEHHO, TakKe M TO, YTO P NPEAIaraéMbIX CYKJICHUH HUMEIOT

JIMCKYCCUOHHBIN XapaKTep.
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IHPUJIOKEHUE A

CYIIPYT'OB

3AKOHHBIH TOTOBOPHABI.

OBBEKTHI [TPABA
COBCTBE

CK P® He orpaHMYMBacT KpPyr BOMPOCOB

AOXOMbL Ka}IOTO U3 CYNPYroB OT IO TI0BOJIy MMYLIECTBA CYIIPYTOB, KOTOPBIE
TPYAOBOH ACATCIBHOCTH, MOXHO  YperyjiupoBaTb B  OpauyHOM
IpEANPUHAMATENBCKOM IEATENLHOCTH U JoroBOpe

PE3yAbTATOB MHTEIUICKTYaJIbHON
JeATEITbHOCTH, MOTy4YCHHBIC MU TICHCHH,
IOCOOMS, a TAKKE UHBIE TEHEKHBIE
BBIIUIATHI, HE IMCIOIIHE CIICIIHATEHOTO
LENIeBOro Ha3HauYeHUS (CyMMBI
MaTepuaibHON TTOMOLIH, CYMMBI,
BBIIJIAYCHHBIC B BO3MEIIICHHE yIepOa B
CBSI3H C YTPATOH TPYIOCIIOCOOHOCTH
BCJIEJICTBUE YBEUbS JINOO HHOTO
HOBPEKACHHS 3/I0POBbS H JPYTHUE);
MPHOOPETEHHBIE 3a CUET OOIINX JOXOI0B

CYIPYTOB IBM>KUMBIC M HEJIBHYKHMBIC
BEIIH, [ICHHbIC OyMaru, 1au, BKJIA/IbI, 10T

B KallnTaje, BHECEHHBIC B KPEIUTHBIC
YUPEKACHHS WM B MHBIE KOMMEPUYECKUE
OpraHM3aIHy, U 000 IPyroe HAKUTOE
CyIpyraMu B MepUoj Opaka UMYIIECTBO
HE3aBUCHMO OT TOT'0, HAa MMS KOTO 13
CYIIPYTOB OHO TPUOOPETEHO JINO0 Ha UN
KOT'0 MJTH K€M U3 CYIIPYTOB BHECCHBI

TY BIIPaBE ONPENEITUTE B Op
30pe UMYIIECTBO, KOTOPOE

IAHO Ka)XKIOMY U3 HUX B CIT
OTPETh YCIOBHS 1O B3a

COZICPKAHUIO

pacTopxeHus: Opaka




MPUNTOXEHWE b

INOHATUE bBPAYHOI'O IOI'OBOPA U ITIOPAOK EI'O 3AKJITOYEHMA

HMVIICCTECHHBIC IPaBa H
00A3aHHOCTH CYIPYIOE B

Opake H (MIH) E cIy4ac ero

CorTanieHHue THII,

“OTTallieHHE CYTIPYTOB

JIOTOBOP
(cT. 40 CK P®)

dopma ¢ HOTapHATEHBIM
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MPUINTOXEHWE B

YCJIOBUA BPAYHOI'O JJOT'OBOPA (CT. 42 CK PO)

Opa4HOTO JOT0BOpPa CYNPYTH

IONeEBOH
COOCTEEHHOCTH

MOPATOK HECEHHA
cemMelHLIX pacxoIoB

TIOLTEHT Mepegade
ELHIOMY H3 CVOPVIOE
B CTVIae pacTOp&EHHEA

Opaxa

64

HCHMVIICCTECHHEIE OTHOIMEHHA

SR TTV CVIIDVIAME

HeTPYIOCIOCODHOTO
HYZJAKIeroc CYIpPyra Ha

'KOTOpPEIE CTABAT ’
CVOPYIOE E KpaiiHe

HeOIaTONPHATHOS MONTOKEHHES
HIIH OPOTHECPEYAT OCHOBHEIM
Haanaum cemefinoro
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