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BBEJAEHUE

Axmyanvrocme. Kak 13BeCTHO, B Opakax CyHIECTBYET JBa BU/Ia OTHOLIEHUI
CyIpyroB — 3TO OTHOIIEHHUS HMYIIECTBEHHBIE W JIMYHBIE HEHUMYIIECTBEHHBIC.
CnoXHO TOBOPUTH O TOM, KaKM€ OTHOIIEHHUS M3 Ha3BaHHBIX B CeMbe Haubosee
BAXKHBI, B€Jlb SKOHOMHYECKAsl COCTABISAIONIAS OpauyHbIX OTHOIIEHWM 3a4acTylo
BJIUSIET HA JIMYHBIE OTHOIIEHUS CYNPYTrOB M MOXKET CIYXWUTh IOBOJOM A
pacropkenusi OpakoB. CeMeliHOE 3aKOHOIaTEIbCTBO MPU3BAHO PErIaMEHTUPOBATH
MMYILECTBCHHBIE OTHOILICHUS CYNpYyroB. B cuiy 3TOro AaHHbIE OTHOIIEHUSA
SABJSIFOTCS IPAaBOOTHOLIEHUSAMHU, B OTJIIMYME OT JIMYHBIX, KOTOPBIE HOPMaMH
3aKOHOJIaTEJIbCTBA HE YPETYJIUPOBAHBI.

HecmoTtps Ha TO, 4TO cemelHOoe 3aKOHOAaTeNbcTBO Poccuiickonn denepannu
€le B KOHIE IPOIUIOr0 BEKa MPEIyCMOTPENIO ABA BUAA PEXKUMOB HMMYLIECTBA
CyIpyroB, OJHHMM M3 KOTOPBIX SIBJISIETCS JOTOBOPHBIM, B HAIIEM TI'OCYJIapCTBE
OpayHBIi JOTOBOP €111 HE MOYYIII JOHKHOTO PacIpOoCTpaHeHus. B cBs3M ¢ aTiM
MIPAaBOOTHOLIECHUSI BJAJCHUSA, TMOJb30BAHUA M PACIHOPSIKEHUS HMYIIECTBOM
CynpyroB B aOCOJIOTHOM OOJBUIMHCTBE CEMEHl OCYILIECTBIAETCS B paMKax
3aKOHHOI'0 PEXUMA UMYIIECTBA CynpyroB. 1 Ha CerogHsAIMIHUN AEHb CYLIECTBYIOT
CIIOPHBIE BOIPOCHI B PAMKaX MMYIIECTBEHHBIX OTHOLICHUN CYNPYrOB, KOTOPHIE B
psilie ciydaeB pa3pemaloTcs CylaMu pa3IndyHbIiM 00pa3oM.

Kpome TOro, craTucTtMka MpOJOKUTEIRHOCTH OpakoB YKas3blBaeT Ha
MIPEBATMPOBAHUE CIIy4aeB PACTOPKEHUS OPaKOB, PE3yIHTATOM KOTOPOTO SIBISIETCS
pazzesl COBMECTHO HAaXWUTOro wumyliectsa. Cynpyru HEYacTo pa3AelisiiorT
UMYIIIECTBO MHPHO, B OCHOBHOM PELIEHHUE 3TOr0 BOIPOCA MPOUCXOJIUT B paMKax
cyneOHOro pa3oupaTebCTBa.

B cBA3M cC BbIllIE U3JI0KEHHBIM CIIEyET KOHCTaTUPOBaTh, YTO Ha
CErOJHSIIHUN JI€Hb MPOOJEMBbI MPABOBOIO PETYIMPOBAHUS 3aKOHHOTO PEXHMa
UMYIIECTBA CYNPYTOB aKTyaJlbHbI U TPEOYIOT CBOETO pa3pelieHus], MPEXkIe BCEro,

IyTeM COBEPIICHCTBOBAHUS 3aKOHOIATEIHCTBA B JAHHOM cdepe.
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Obvexkm uccnedoanus — CEMEMHbIE OTHOLLIEHUS, BOSHUKAIOIINE HA OCHOBE
3aKOHHOTO peKUMa UMYILECTBA CYNPYTOB.

Ilpeomem uccneoosanusi — NPaBOBbIE HOPMBI, PETYIHPYIOLIUME OTHOUICHUS
CylpyroB B  paMKax 3aKOHHOTO  peXuMa  UMYIIECTBa, a  TaKXe
MPaBOMPUMEHUTEIIbHAS TTPAKTHKA.

Llenv uccneoosanuss — BBIIBUTH NPOOJEMBbI IMPABOBOTO PETYIUPOBAHUS
3aKOHHOTO peXUMa UMYIIECTBA CYPYTrOB.

3adayu uccredosanus:

- UCCIEeAOBaTh TMOHATHE, CYIIHOCTh 3aKOHHOIO pEXUMa HMYIIECTBA
CYIIPYTOB;

- UCCIIEIOBAaTh OCOOEHHOCTU PEryJIMPOBAHUS IPABOOTHOIICHUN CYIPYroB B
paMKax 3aKOHHOTO peKrMa UMYIIECTBA;

- BBISIBUTH MpOOJIEMbl OTHECEHUSI HMMYILECTBA CYNPYrOB K COBMECTHOM
COOCTBEHHOCTH CYMNPYTOB U K COOCTBEHHOCTH KaXKJI0TO U3 CYNPYTOB;

- BBISIBUTH MpPOOJIEMbl ONPENENICHUs] J0JIel Mpu pas3fesne COBMECTHOM
COOCTBEHHOCTH CYIIPYTOB.

Memoodonoeuueckas ocrHoga ucciredosanus. B padbore ObUIM KCIOIb30BaHbI
CPaBHHUTEIIBHO-TIPABOBOM, CHUCTEMHO-CTPYKTYPHBIH U  (OPMaIbHO-TIOTHYECKUI
METO/Ibl UCCIIEOBAHUS.

Teopemuueckotl 0CHO80U AUTIIOMHOM PaOOTHI SIBISIIOTCS TPYIBI POCCUMCKUX
yuenbix A.A. AnekceeBa, C.A. babkuna, J[.A. Edbpemenkonoii, T.B. Kpacroo#,
JI.B. Jlagoukunoii, B.I1. HukutuHoi.

Hopmamusnyro ocrnogy uccareoosanus coctaBuinu Koncturyuus Poccuiickoi
CDezLepauHHl, I'paxxnanckuii kogekc Poccurickon CDez[epauHHZ, CemelHbIN KOOEKC
Poccuiickoit CDez[epauHH3.

Cmpykmypa pabomul. JlumiiomHasi pabota COCTOUT U3 BBEACHUS, ABYX IJIaB,

MeTOI[H‘IGCKOﬁ p213pa6OTKI/I, 3aKJIIIOYCHHUA U CIIMCKA MCIIOJIb30BAHHBIX HCTOYHUKOB.

! Poccumiickas rasera. 1993. 25 nex.
2 Cobpanmue 3akoHOAaTenbcTBa Poccmiickoit denepamun. 1994. Ne 32. Cr. 3301.
3 CoOpanue 3akoHonatenberBa PD. 1996. Ne 1. Cr. 16.
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1. TEOPETUYECKUE ACIIEKTBI 3AKOHHOI'O PEXXMIMA
NMMVYIIECTBA CYIIPYI'OB

1.1 3axkoHHBIN PEXUM UMYLIECTBA CYNPYIOB: OHITHE, CYIIHOCTD

[TIpaBoBOE perynnpoBaHuE UMYIIECTBEHHBIX OTHOLIEHUN CYIIPYTOB B HAIIECH
CTpaHE Ha MPOTSKCHUU CTAHOBJICHUSA WU PA3BUTHUS PYCCKOW TOCYNApPCTBEHHOCTHU
MPETEepIIeBaI0 pa3jIuyHbe, HE BCErJa TapMOHWUYHBIE H3MEHEHMs. BciencrtBue
ATOTO 00BbEM HMYIIECTBEHHBIX MPaB MY»Ka M >KEHbI B pa3Hble BpEMEHa HE ObLI
OJMHAKOBBIM .

He ocnapuBas Ba)XHOCTH JIMYHBIX HEMMYIIECTBEHHBIX OTHOLICHUNA MEXIY
Cynpyramu, NPEACTaBISETCS, YTO MarepuajlbHas OCHOBA CEMEHMHOW XWU3HU HE
MEHee 3HaunMa. YacTo MMEHHO OTCYTCTBHE y CYIPYTrOB JOCTATOYHBIX CPEACTB JJIA
COBMECTHOM KU3HH CIIY’KHT TOBOJOM K PAaCTOPKEHUIO 6pa1<a2.

NmyliecTBEHHBIE  OTHOLIEHUA  MEXAY  CYINpyraMHh  yperyJUpOBaHbI
CEMEMHBIM U TPAXKIAHCKUM 3aKOHOJATEIbCTBOM, «4YTO OOYCIIOBIEHO KaK HUX
CYIIHOCTBbIO, TaK W HEOOXOJUMOCTHIO BHECTH B HHUX OMNpPEACICHHOCTh Kak B
MHTEpecax CaMUX CYINPYroB, TaK U TPETbUX JUI (KPEAUTOPOB, HACIEIHUKOB WU
z[p.)»3. Kpome Toro, ecnm oauH u3 CynpyroB HapylmiaeT HOpPMY IIpaBa,
KaCarmIlylcs periaMeHTallud MMYIIECTBEHHBIX OTHOUIEHHWH, TO K HEMY MOKHO
MPUMEHUTh YCTAHOBJICHHBIE B HEW CaHKIHUHU.

Cewmeiinbiil koaekc Poccuiickoit denepanuu npeycMaTpUBaET IBa PEXUMA
MMYIIECTBA CYNPYTOB.

IlepBpiii BuA mMmymiecTBa cynpyroB, peryinupyercs ['maBon 7 CK PO, -

3aKOHHBIN PEXKUM.

! Yeghpanosa E.A. VicTOpruecKuil acleKT MpPaBOBOTO PETyIMPOBAHHUS MMYIECTBEHHBIX
OTHOIIEHHUH CYNpYyroB B poccuiickoM mpase // Vcropus rocynapcrsa u npasa. 2006. Nell. C.
20.

2Jladoukuna JI.B. 3aKkoHHBIH PeXHUM HMyIiecTBa cympyros // BectHuk CapaToBCKOiA
rocyapcTBEHHOHU opuanueckoi akagemuu. 2015. Ne 3. C. 61.

*[Tuenunyesa JI.M. Cemeiinoe npaBo Poccun. 5-e uzn., nepepad. M., 2014. C. 112.
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PexxuM umymniectBa CynpyroB NPE3IOMHUPYETCS 3aKOHHBIM, €CIIA MEXKIY
CylpyraMy OTCYTCTBYET JOTOBOP, YTO CIEAYET U3 MmosnokeHu 4. 1 ct. 33 CK PO.

CornacHoO yka3aHHOW HOpPME 3aKOHHBIM PEXMMOM HMYIIECTBA CYIPYrOB
SBJISIETCS PEKUM UX COBMECTHOU cOOCTBeHHOCTH. K COBMECTHOI COOCTBEHHOCTHU
CYNpPYroB OTHOCUTCSI UMYIIECTBO, HAKUTOE CYIIPyraMu BO BpeMsi Opaka.

Cnenyet o0paTuThes K mojiokeHusM ['paxaanckoro koaexca PD B memsax
UCCIIeIOBAHUSI TIOHSITUSI COBMECTHON COOCTBEHHOCTH.

Cornacuo I'mase 16 'K PD, coBmecTHast COOCTBEHHOCTD SIBJISICTCS OJJHUM U3
BUJIOB 0O0meid coOctBeHHOCTH. Hapsimy ¢ 3TUM  BUAOM  TpakIaHCKOE
3aKOHOJATENbCTBO BBIIEISAET COOCTBEHHOCTH JOJEBYIO. YK€ HCXOId M3 TaKou
KJ1accu(ukanuy, COOCTBEHHOCTh CYNPYIOB B CIIy4ae 3aKOHHOI'O peXKUMa CIeayeT
AMEHOBATh 0€3/10JIEBOH, T.€. HE JEIIeiics Ha z[onnl.

3aKoHOAATENbHOE 3aKPEIUICHUE MOPSIIKA U YCIOBHUH 3aKIIIOYEHUsT OpayHOro
JOTOBOpA B €ro COBPEMEHHOM IIOHMMAaHHM BIEPBBIE OCYIIECTBICHA B
nercteyomeM CemeitHoMm konekce Poccuiickont denepanyv, BCTYIIMBIIEM B CHILY
¢ 1 mapra 1996 roga. OgHako mpaBoOBasi BO3MOKHOCTh 3aKJIFOUEHHS OpavHOTO
JIOTOBOpA CYNPYraMH BO3HHKJIA PaHbIIE C BBEACHHEM B JACHUCTBUE NMEPBOU YACTH
I'paxnanckoro konekca Poccuiickont @enepanuu. Tak, B ct. 256 ['K P® ykazano,
YTO «MMYIIIECTBO, HAXKUTOE CYNpPyraMu BO BpeMs Opaka, sIBJIS€TCS UX COBMECTHOM
COOCTBEHHOCTBIO, €CJIM JOTOBOPOM MEXIY HHUMH HE YCTAHOBJIEH HHOU DPEXHUM
CYNPYKECKOT0 UMYLIECTBA.

Pexxum BiajieHUs U MOJB30BAHUSI COBMECTHOM COOCTBEHHOCTHIO CYNPYTOB
perynupyetcs cT. 253 'K P®, a takxke ct. 35 CK P®. bonee noapoOHO BOIPOCH!
BIIQJICHUSI, TOJb30BaHUS, PACHOPSIKEHUS COBMECTHOW COOCTBEHHOCTHIO OYIyT
HCCIIEIOBAaHbl HAMU HUKE.

Bropoii Bua pexnma HMyIIECTBAa CYNPYroB HMMEHYETCS JOTOBOPHBIM M
pernamentupyercs ['naBoit 8 CK PO.

Cornamienue, ONpeAesIONIee HMYIIECTBEHHbIE TMpaBa W 00sS3aHHOCTH

CyNpyroB B Opake U B CIydae €ro pacToOpKEHUs, UMEHYETCsl OpayHbIM JJOTOBOPOM,

! Crenaxosa A.B. [TpaBooTHOmIEHUS cOOCTBEeHHOCTH cymnpyroB. M.: Craryr, 2015. C. 45.
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yto cnenayeT u3 cT. 40 CK P®. bonee noapoOHO uccnenoBaTh yKa3aHHBIA PEXUM
MMYIIECTBA CYNPYroB B paMKax JIaHHOM TeMbl HE MPEJCTABISETCS
11eJ1IeCO00pa3HbIM.

Takum 00pa3om, B HACTOSIIIEE BpEMsI PEXKUM HUMYIIECTBA CYNPYTOB MOXKET
OBITh 3aKOHHBIM WJIM JIOTOBOPHBIM B 3aBHCUMOCTH OT BbIOOpa cympyroB. [lpu
OTCYTCTBUHU OpPavHOro JOTOBOPA PEKUM MUMYIIECTBA MIPU3HAECTCS 3aKOHHBIM.

CyIIHOCTh 3aKOHHOTO peXUMa MPEAINoJiaraeT CoYeTaHHWe pexuMa o0IIeit
COBMECTHOU COOCTBEHHOCTH Ha UMYIIECTBO, HAXKUTOE CYIIpyraMu B repuo Opaka,
C PEXHMOM pa3JeiabHON COOCTBEHHOCTH Ha OTACIbHBIE BHUIbI HMYIIECTBA.
Hcnonws3ys BeIpaOOTaHHYIO B IOPUAMYECKON JIUTEPATYpPE TEPMUHOJIOTHUIO, MOKHO
0XapaKTePH30BaTh €0 KAK PEKHM OTPAHMYCHHOH OOIIHOCTH . VICKIIOYCHHS B
MOJIb3Y MHJWBUAYAbHOW COOCTBEHHOCTH KaXKJIOTO U3 CYNPYrOB YCTaHABINBAIOTCS
3aKOHOM MCXOJl U3 HECKOJIbKMX KPUTEPHUEB: BpeMsi MPUOOpPETEHUsS] MMYIIECTBA
CylnpyraMu, OCHOBaHHSI TaKOro MPUOOpPETEHHs, a TakKe XapakTep HMMYIIECTBa,
ompeNeNiIeMblil Yepe3 ero Ha3Hau€HHE WU LIEHHOCTh (BEIM WHIWBHUAYaJIbHOTO
MOJIb30BAHMUS, TPEAMETHI POCKOIIIN).

['oBOps 0 MpaBOBOM pexKUME UMYIIECTBA CYNPYroB, CIEAYET MOMHUTH, YTO
B I[MBUJIUCTUYECKON JOKTPUHE TEPMHUH «HUMYIIECTBO» pPacCMaTpPUBAETCS Kak
MHOTO3HA4HBIH . [IPEAIIOCHUIKON TAKOrO TOIKOBAHHS CIIY>KUT TO, YTO Pa3JIMYHbIE
HOPMBI TPaXIAHCKOTO 3aKOHOAATENBCTBA, UCXOMASl U3 MPECIeAyeMbIX UMU Ieiei
MIPaBOBOIO0 PEryJUpPOBaHUS, MPUIAIOT JAHHOMY TEPMHHY pPa3iuyHbIi cMmbici. B
OJIHUX CJIydasiX TEPMHUH MpPEAINoJiaraeT TOJbKO «TEJIECHbIC» BEIIM WIM BEIIU B
Y3KOM CMBICJIE ATOTO CJIOBA, SIBIISIONIMECS MpEIMETaMu MaTephalibHOro mMupa. B
JIPYTUX CUTYyalMsiX B HOpMaX PakJIaHCKOT0 3aKOHOJATEIhCTBA MOJ] UMYIIECTBOM
MMOHUMAETCSI COBOKYMHOCTb TEJECHBIX BelEd M UMYIIECTBEHHBIX MpaB. U
HaKoOHEeI], HauOoJiee IIUpPOKas TPAKTOBKAa BKIIOYAET B JaHHOE O0OO3HAuYEHUE

TCICCHBIC BCIIM, HMYIICCTBCHHLBIC IIpaBa KW HMYIICCTBCHHBIC 00s3aHHOCTH.

! Babkun C. A. Bnajienue, MoNB30BaHHE H PACTIOPSUKEHHE HMYIIIECTBOM, HAXOISAIINMCS B
oOmeii coBMecTHOM cobcTBeHHOCTH cynpyroB. M.: AO «lentp KOpHudoP», 2014. C. 11.

? I'paxnanckoe mpao: Yue6nnk: B 2 1. T. 1/ OtB. pen. E. A. Cyxanos. M.: Craryr,
2014. C. 301.
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HMMeHHO Ha3BaHHBIN MMOAXO0/ MPUMEHUM IIPU PACCMOTPEHUHU UMYILIECTBA CYIIPYTOB.
N3 nonoxennii ct. 34 CK P® BbITEKaeT OTHECEHHE K NMYLIECTBY Pa3JIMYHBIX IIPaB
TpeOOBaHUS CYNpPyra, a HOPMbI 00 OTBETCTBEHHOCTH CYNPYTOB MO 00513aT€IbCTBAM
MO3BOJISIIOT BKJIIOYATh B COCTaB OOILIEro MMyllecTBa M oOmmue ponru Takum
o0pa3oM, TNOHATHE HUMYIIECTBA B KOHTEKCTE€ 3aKOHHOI'O peXUMa CIEIYeT
TPaKTOBAaTh B IIUPOKOM CMBICIIE.

OnHako pexuM 00111eil COBMECTHOM UK pa3/ieIbHONM COOCTBEHHOCTH, KaK U
IIpaBO COOCTBEHHOCTH BOOOILE, PACHPOCTPAHSIETCS TOJBKO HAa TEJIECHBIE BEIIH,
MIOCKOJIBKY (pr3nueckoe oOJaZaHUue W OCYIIECTBIEHHWE MPaBOMOYMI BIaJCHUS,
MOJIb30BAHUSI W PACHOPSIKEHUS JIOMYCTUMBI TOJIBKO TMPUMEHUTEIBHO K STOU
KaTeropun OOBEKTOB TIpakaaHCKoro npasa. ClenoBaTeiabHO, HCIOJIb30BAaHUE
TEPMHUHOJIOTHUH BELIHOTO IpaBa «COOCTBEHHOCTb» I10 OTHOLIEHHIO KO BCEMY
MMYIIECTBY CYNpPYrOB BO3MOXKHO JIHMIIb C OMPEIETCHHON 0jIeil yCIOBHOCTH .
OOmast coBMecTHass WIM HHAMBHAYaldbHasi COOCTBEHHOCTb HE MOTYT KacaTbCs
MMYIIECTBEHHBIX MPaB WA 00S3aHHOCTEN CYIIPYTOB.

bectenecupie Onara, Kak OTMEUaeTcs B IOPUAUYECKOM JHUTEpaType,
HYXJAIOTCA B CHEHHAIM3UPOBAHHOM T'Pa)KJaHCKO-IIPABOBOM PETYJIUPOBAHUH,
KOTOPOE JOJDKHO YYWUTHIBaTh Kak OOLIME YepThl, MPUCYLIUE BCEM OOBEKTaM
MMYILECTBEHHOM I'PYNIbl, TAK U OTIWYUE OECTENECHBIX BEIIEH OT TPAAUIIMOHHOTO
OHMMAaHUsI BeIH’.

K mnogoOHbIM 00BbEKTaM HEU30€XKHO NPUXOJUTCS MPUMEHSITH HOPMBI
0053aTEIbCTBEHHOTO MpaBa M pacCMaTpUBaTh CYNPYroB B ATOM AaCIEKTE HE Kak
COCOOCTBEHHUKOB, a KakK KpEAUTOPOB WJM JIOJDKHUKOB B 00S3aTEIbCTBE C
MHO>KECTBEHHOCTBIO JIMII.

3aKOHHBI PEXUM HMMYIIECTBA CYNPYroB MMEHYETCSI UMEHHO TaK, MOTOMY

pEryJIMPOBAaHHE WMYIIECTBCHHBIX OTHOIIEHWW CYNpPYroB B J3TOM Cllydae

! Py3zaxoea O.1. Cemeitnoe npaBo. M.: Hopma-M, 2013. C. 141.
2l“paxcz[aHacoe npaBo: Yuebnuk: B 3 T. T. 1 / Ilox pen. FO. K. Tonctoro. M.: IIpocmexkr,
2013. C. 252.
9



OCYIIECTBIISIETCSI HOPMaMH 3aKOHa, a HE COIJIallleHuEeM CYIPYroB, Kak Mpu
JIOTOBOPHOM PEXXHME UMYIIECTBA.

Ecnu cpaBHUBATh JOTOBOPHBIN U 3aKOHHBIM PEXKUMBI UMYIIECTBA CYIPYTOB,
TO BaXXHEUIIIUMU OTIMYUTEIbHBIMU Y€pTaMU OYAET CIEeAYIOIIee:

- B OpayHOM JIOTOBOpE CYIPYTH BIIPaBEe OMPEACIUTh, K Ybell COOCTBEHHOCTH
OTHOCHUTCSI TO WJM WMHOE uUMyllecTBO. [Ipu 3aKOHHOM pexuMe UMYIIECTBA 3TO
pacripeieJieHue BBINOJIHSIET 3aKOH. VIMEHHO clieflysi MOJIOKEHUSM 3aKOHAa IpHU
ONpeNIeICHUH MPUHAIIEKHOCTA UMYIIECTBA CYAbl pa3pellaloT BOMPOCHl pazena
HMMYIIECTBA CYIPYTOB;

- B OpayHOM JOrOBOpE CYNPYrdM BIPaBE pPACHPEACIUTh MPAaBOMOYHS IO
BIIQJICHUIO, TIOJIb30BAHUIO U PACTIOPSKEHUIO UMYIIECTBOM. [Ipu 3akOHHOM pexume
BIIQJICHUE, TMIOJb30BAHME M  PACIOPSIKEHHE  COBMECTHBIM  MMYIIIECTBOM
OCYIIECTBIIACTCS coobrma’.

Hcxonst U3 mpoBEeNEHHOTO paHEe aHajiu3a U BBISBICHHBIX OCOOCHHOCTEH
pEeryaupoBaHusl TPABOOTHOIICHUHN CYMPYTrOB MPHU 3aKOHHOM PEKHMME MMYIIECTBA,
MOXHO TOBOPUTH O TOM, YTO 3aKOHHBIN PEKHUM PEryJIUPYET OTHOUICHUS CYNPYroB
C pacdyeToM Ha TO, YTO pazliesia UMyHlecTBa B OyaylieM He mpou3oiaeT (B
MPOTUBHOM CJydae pa3jiell HUMYUIECTBA MPEACTABISETCA 3aTPYIHUTEIbHBIM),
CYNpYTH SBJISIIOTCS BJIaJleNIblIaMU KaKI0W HaXOJsIIelcs B COOCTBEHHOCTH BEIIH.
N B 3TOM mpociexuBaeTcsi CTpEMIICHUE K COXPAHEHHI0 OCHOB CEMbH, CEMEUHBIX
OTHOILEHUW, CYIPYXKECKUX OTHOIIEHUH M JETCKO-POAUTEIBCKAX OTHOIIEHUN
BOOOIIlE, KOTOpBbIE XapaKTEpHU3YIOTCS B HJe€aje NPOYHBIMHU, HEpa3pyIIMMbIMU
CBSI3AIMU®.

[IpaBo oOmIeld COOCTBEHHOCTH CYNPYroB KakK pa3HOBUIHOCTH OOIIeH
COOCTBEHHOCTH 00J1aIaeT OCOOEHHOCTAMHU. JTa crienr(purka o0yCI0OBICHA TTIABHBIM

00pa3oM CyOBEKTHBIM COCTAaBOM OTHOIIICHUM TaHHON OOIITHOCTH.

Y Hukumuna B.I1. NmymectBo cympyros. Caparos: U3n-Bo CapatoBckoro yH-Ta, 2013.
C. 85.
2 Jladouxuna JI.B. 3aKOHHEIN pexuM umyiecTsa cynpyros. C. 62.
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OO0si3aTeIbHBIM ~ YCIIOBUEM  YCTAaHOBJIEHHUSI PACCMATPUBAEMOT0 pPEXHUMa
ABJSIETCS Hanuuue Opaka Mexay Oyaymumu cocoOcTBeHHuKamu. Jluna,
Haxonsmuecs B (PAKTUUECKUX OpayHbIX OTHONIEHUSAX, MOTYT MpHUOOpETaTh
HMYIIIECTBO JHIIb B OOIIYIO JOJEeBYIO COOCTBEHHOCTh, TJI€ pa3Mep J0Jei
OMpeNeNIAeTCsl COTJIallleHHeM COCOOCTBEHHUKOB, a B Clly4ae CIOpa 3aBUCUT OT
pa3mepa UMYIIECTBEHHbBIX BI0XKEHUN KaXK10TO.

JlornyeckuM CIIEICTBUEM MEPBOTO YCJIOBUS SBISETCS OrPAHUYEHHOCTh
CyOBEKTHOTO COCTaBa OTHOIIEHUHN o01iei coocTBenHocTH. [Ipexae Bcero, B poiau
COCOOCTBEHHMKOB MOTYT BBICTYNAaTh cynpyru. OAHAKO BO3HHMKAET Mpobiema
COXpaHEHUsI peXHMa OOIIeH COBMECTHOW COOCTBEHHOCTH MEXAY OBIBIIMMHU
CylpyraMu TMociieé pacTopkeHusi Opaka. PacropkeHue Opaka HE HPUBOIUT K
aBTOMAaTUYECKON TpaHCcPopMaluu pexkruMa COBMECTHOM COOCTBEHHOCTH B
JI0JIEBYIO U MOSIBJICHUIO J0JIM B mpaBe. HOpMbI rpakIaHCKOrO 3aKOHOIaTENbCTBA
CBSI3BIBAIOT BO3HWKHOBEHHUE JIOJICH B MpaBe COBMECTHOW COOCTBEHHOCTH JIHOO C
COTJIALIEHUEM COCOOCTBEHHHMKOB, JMOO MpPU HEJOCTH)KEHUU COTJIAIICHUSI - C
pemenueM cyaa (. 5 cr. 244, . 1 ct. 254 T'K PCD)l. [IpencraBnsiercs, uro obIas
COBMECTHAsi COOCTBEHHOCTb COXPAaHSETCI U MEXIy OBIBIIMMHU CyHpyramMmu B
OTHOILIIEHUH HUMYIIECTBA, HAXKUTOTO IO PACTOPKEHUsI Opaka, Mpu OTCYTCTBUU UX
BOJIM HA U3MEHEHHUE IAHHOTO BELIHOTO PeXKUMA.

C yuerom cneuuduku oTHomeHud cynpyroB B CK P® ycraHoBIEHbI
CIielMalbHbIE MO OTHOWIIEHHIO K mnojoxkeHussM ['K P® mnpasBuna pacniopsskeHus
OOILIUM UMYIIECTBOM COCOOCTBEHHUKOB- cynpyroB (cT. 35 CK P®), o uem noiiger

pedb galee.

1.2 OcoGeHHOCTH peryInpOBaHNs PABOOTHOIICHUA CYIIPYTOB TPH
3aKOHHOM PEXUME UMYIIECTBA
JleTanbHOMY  TpakKIaHCKO-TIPABOBOMY  PETYJIMPOBAHUIO  MOABEPTHYTHI

BOIIPOCHI  MpaBa CcOOCTBeHHOCTH cymnpyroB. Ilog oOmieit  coBmecTHOMU

! Kpasyosa JI.H. Cemeiinoe npaBo: yaeGHuK uist By3oB. Poctos 1/Jl: ®ennkc, 2014. C.
102.
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cooctBeHHOCThI0O 'K P® mnonumaer Takod Buj o0O0IIel COOCTBEHHOCTH, MpHU
KOTOPOM HE OMPENENICHbl JOJIM KaXXJO0TO M3 COCOOCTBEHHUKOB (. 2 cT. 244).
Beiaensrorcs ciaeayromue 0cCOOEHHOCTH TaKO COOCTBEHHOCTH:

- OCHOBaHHUSI BO3HUKHOBEHHS OOIIEH COBMECTHOM COOCTBEHHOCTH CTPOTO
OTpeIeNICHbl IPAXKIAHCKUM 3aKOHOIaTETLCTBOM;

- YYaCTHUKHM COBMECTHOM COOCTBEHHOCTM MOTYT JIOTOBOPUTHCS 00
YCTaHOBJIEHUH Ha 3TO UMYULIECTBO peKUMa 00ILEN 0JIeBOM COOCTBEHHOCTH.

[Ipy HemOCTIXKEHUM corjacus Ha TaKoe HWMYIIECTBO MOXET ObITh
YCTAHOBJIEH PEXUM 0O0IIeH 0JIeBOM COOCTBEHHOCTHU B Cy1eOHOM mopsiake (M. S CT.
244 TK POD);

- CyOBeKThl Takoro BHuJa COOCTBEHHOCTH IO 3aKOHOJATEIbCTBY
OTpaHUYEHBI, TPUYEM, OHH BCET/ia 3apaHee U3BECTHBI;

- BBIJIEJICHUE W3 O0IIel COBMECTHOM COOCTBEHHOCTH CYMNPYTOB JOJU XOTS
Obl OJHOTO W3 COCOOCTBEHHHUKOB (Hampumep, IIpH pacTOpKEHHH Opaka)
aBTOMAaTHUYECKU BIJIEYET 3a COOOW CMEHy TIpakJaHCKO-IIPABOBOIO pexuMa
COGCTBEHHOCTH .

[lo oOmemy mnpaBWly YYaCTHUKH COBMECTHOM COOCTBEHHOCTH C€OO0OIIa
BIIAJICIOT U TOJIB3YIOTCS OOMIMM HUMYIecTBOM. COBMECTHBIM COTJIAIIEHHUEM OHU
MMEIOT MPaBO YCTAHOBUThH JPYrOoMl pEeXUM IMOIb30BAHUS ITUM HUMYIIECTBOM.
Pacniopssiutbcsi UMYIIECTBOM, HAXOISAIIMMCA B COBMECTHOM COOCTBEHHOCTH,
MO>KHO IO COIJIACHIO BCEX YYAaCTHUKOB, KOTOPOE MPEIO0JIAraeTcsi HE3aBUCUMO OT
TOr0, KEM U3 YYaCTHUKOB COBEPILAETCS CIEIKA MO PACHOPSKEHUIO UMYIIECTBOM.
Kaxxplii 13 yd4acTHHKOB OOIIEH COBMECTHOM COOCTBEHHOCTH HMMEET IPaBO
COBEpIIaTh CHEJIKH [0 PACHOPSHKEHUI0 OOUMM HUMYIIECTBOM, €CJIM HHOE HE
MpPEeAyCMOTPEHO corjameHueM Mexay HuMu. CoBepllieHHass OJIHUM U3
YYaCTHUKOB COBMECTHOW COOCTBEHHOCTH CJ€JKa, CBSI3aHHAs C PacHopsyKEHUEM
OOIIIMM MMYIIIECTBOM, MOKET OBITh MPU3HAHA HEJIEUCTBUTEIBHON MO TPEOOBAHUIO
OCTAJIbHBIX YYAaCTHHUKOB MO MOTHBaM OTCYTCTBHUSI y Yy4aCTHUKA, COBEPUIMBIIETO

CICJIKY, HCO6XOI[I/IMBIX MMOJIHOMOYHUM TOJILKO B CiIy4dac, €CJIM JOKa3aHO, 4YTO Apyras

Y Kununkoea U.B. IIpaBoBOIi pexxuM UMYILIECTBA WIEHOB ceMbU. XapbkoB, 2013. C. 87.
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CTOpOHA CJENKM 3Haja WM 3aBeJOMO JOJbKHa Oblia 3HaTh 00 3ToM. Takue
npaBuwiIa Juisi o0miell coBMecTHOM coOcTBeHHOCTH YycTaHoBieHbl ['K P®.
Konkperuzamust nonoxenuit 'K PD 06 ob6mielt coBMecTHONM COOCTBEHHOCTH
otpaxxeHa B CK P®. DTOoT HOpMaTHMBHBIA aKT BBIIEISIET U3 BCEr0 HMMYIIECTBA,
HaXOJISIIIETOCS B COOCTBEHHOCTH CEMbH, JIUIIb TO, KOTOPOE HAXKUTO CYNPYTramMu BO
BpeMsi 3apeructpupoBanHoro Opaka (m. 1 crt. 34 CK P®). Kak ynomuHanoce
paHee, 0OIasi COBMECTHass COOCTBEHHOCTh CYIPYTOB sBIsieTCsl 0€370JIeBOM.
OrnpeneneHue 0AU MPOU3BOJIUTCS TOJIBKO MPU €€ pasliesie, Mpu 3TOM oO0mias
COBMECTHAsI COOCTBEHHOCTB IIPEKPAIIAET CBOE CYIECTBOBAHKE .

3aKoH MOATBEPXKIAET TaKkKe MPaBO COOCTBEHHOCTH Cympyra Ha oOliee
MMYIIECTBO, €CIM OH B MEpUOJ Opaka Bes JOMAIIIHEE XO3SHUCTBO, yXa)XuBall 3a
JE€TbMU WM MO JPYTUM YBaXKHUTEJIBHBIM MPUYMHAM HE UMEJ CaMOCTOSITEIILHOTO
3apaboTka (1. 3 ct. 34 CK POD).

Cymnpyru uMEIOT OJMHAKOBBIEC MTPaBa U UCTOJHSIOT PaBHbIE 00SI3aHHOCTH IO
BIIQJICHUIO, MOJB30BAHUIO U PACTIOPSIKEHUIO O0IIEH COBMECTHON COOCTBEHHOCTHIO
B coorBeTcTBUU €O CT. 35 CK P®. BaxHO, 4TO 3TH NMpaBOMOYMUS MNPUHAIIEHKAT
o0ouM cympyram, HE3aBUCUMO OT TOTO, Ha 4Yb€ UM MPUOOPETeHO oOIee
MMYIIECTBO, BHECEHBI JCHEKHBIE CPEJICTBA, a TAaKKE Ha KOr0 W3 HUX BbIJAH
MPaBOyCTaHABIMBAIOLIUM I[OI(yMCHTZ. JIns  uenum TOpU3HAHUS — MMYIIECTBA
COBMECTHBIM HE HMEET MNPUHIUIUAIBHOIO 3HAYEHUS, HA Yb€ UM OHO ObLIO
npuobpereno. Ilpu ycrtaHoBneHuu mpaBa oOIIEH COBMECTHOW COOCTBEHHOCTH
HEOOXOJMMO BCErJa BBISICHATH BPEMS, OCHOBAaHUS W UCTOYHUKHU MPUOOPETEHUS
MMYIIECTBA.

Oco0Oble TpaBWiia yCTAHOBIEHBI [JII PACHOPSIKEHUS  HEJIBHXXUMBIM
UMyIIeCTBOM. Tak, Cympyr AJis COBEPIICHHUS CHIENIKH, TpeOyIouel HoTapuaabHOTO
YAOCTOBEPEHUS] WU TOCYJApPCTBEHHOM pETUCTpallMU, JOHKEH 0053aTeNIbHO

MOJIYYUTh HOTApUAJIbHO YAOCTOBEPEHHOE corjlacue apyroro cympyra (m. 3 cT. 35

! Kapmaeenxo T.H. Victopusi perynupoBaHusl UMYLIECTBEHHBIX OTHOILLEHUI CYNPyroB B
Poccun. 2014. C. 230.
2 Husamuesa O.H. CemeiiHoe npao. CII6.: TTutep, 2016. C. 87.
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CK P®). Ecnu Takoe coriacue He ObUIO MOJYyYEHO, TO APYTOM CYNPYr MOXKET
TpeOOoBaTh MPU3HAHMS CIICJIKH HEJICHCTBUTEILHOM.

Ecnu wuMymiecTBo HaXWTO BO BpeMs Opaka, TO CYHNpPYrd B ciydae
BO3HUKHOBEHUS CIIOPHBIX MOMEHTOB HE 0053aHbI JOKa3bIBaTh, YTO 3TO UX OOmIas
COBMeCTHasi cOOCTBEHHOCTh. [lanHoe monoxkenue npestomupyetcs (m. 1 ct. 34 CK
P®). [Ipuuunsbl, Jexailde B OCHOBE NMPUHATHS PEIICHHS O pa3jiesie COBMECTHO
HaXUTOrO UMYLIECTBA  CYNPYTrOB, MOTYT OBbITb JIOOBIMH:  (PaKTUUYECKOE
npeKpalieHre OpayHbIX MPaBOOTHOIIECHU, MOTAIEHUE T0JTa; )KeJTaHuEe OJHOIO U3
CYIIPYTOB CAENIaTh KOMY-IHOO MOJApPOK OT CBOEro UMEHU M T. 1. Takum oOpazom,
YKa3aHHbIE OCHOBAHMWS pasfena HMMYLIeCTBA MOXKHO pas3leluTh Ha 2 BHJA:
100POBOJIBHBIN U PUHYAUTEIBHBIN.

JIOOpOBONBHBIN  pa3fen HUMYyIIECTBa OCYIIECTBISETCS 1O B3aUMHOMY
COTJIacHIO CynpyroB. 110 uX »enaHuio corjameHue O pas3fese UMYIIECTBA MOXKET
OBITh YZAOCTOBEPEHO HOTAapUalIbHO. B TakOM coriameHuu Cynpyrd UMEIOT IpaBo
cAenaTb OTCTYIUIEHHE OT paBeHCTBAa MX noied. OgHAKo CIeAyeT y4ecTb, €CIU
TpeThe JHLO (HAIpHUMeEp, KPEIUTOp) COUTET, YTO TAKOE OTCTYIUIEHHE HApYIIAeT
€ro MHTEPECHl, TO OHO BIpPaBe OOPATUTHCA B CyI C MCKOM O MPU3HAHUHU HTOTO
COTTIAIICHNS HEACHCTBUTEILHBIM

[IpyHyIUTENbHBIA pa3iesl HMYIIECTBA MPOU3BOAMTCS MO TpPEeOOBAHUIO
KpEIUTOPOB JIMOO OJHOIO U3 CYNPYroB B CIydae CIopa MEXIy MYXKEM U KEHOU B
cyneoHom mopsiake. [Ipm 3ToM pasnen uMyHIecTBa CYNPYroB HE MpeKpaiiaeT
aBTOMAaTUYECKU OpayHble MPaBOOTHOILIECHHS M, €CIIM OHU OOpaTWINCh B CYH C
NMOJO0HBIM 3asIBICHHEM, IOCIEIHUN HE BIIpaBE OTKAa3aTh B IMPUEME HCKOBOIO

3asIBJICHHSI IO TOMY MOTHUBY, 4TO OpaK MeX]ly CylIpyraMu He ObLI pACTOPTHYT.

1
C. 67.

Yegpanosa E.A. Cnenku, 3akirouaemble Mexay cynpyramu. M.: Hopma-M, 2014.
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2. IIPABOBOE PEI'YJINMPOBAHUE CIIOPOB, CBA3AHHBIX C
BOITPOCAMMU 3AKOHHOI'O PEXXUMA UMYIIECTBA CYIIPYT'OB

2.1 Tlopsamok OTHECEHUS] IMYIIECTBA K COBMECTHOM COOCTBEHHOCTH

CyNpPYroB U K COOCTBEHHOCTH KaxKJI0TO CyIpyra

Heine neiicTByromiee ceMenHoe 3aKOHOAATENBCTBO COAEPKUT CIECIIUATBHYIO
HOpPMY, MOCBSILIEHHYIO ONPENEICHUI0 UMYIIECTBA KaKJOr0 U3 CYNPYTOB, OJHAKO
MPaBONPUMEHUTENIbHASL TMPAKTUKA CTaJIKUBAETCS C MAaccoll HEpEeHIeHHbIX Ha
3aKOHOJATEeIbHOM YPOBHE BOIPOCOB IPU OTHECEHHWU CIIOPHOTO HMYIIECTBA K
UMYILECTBY KaKJOT0 U3 CYIPYIOB.

B »osTOoM pa3zgene paHHOM UCCIENOBAaTENbCKOM pabOThl HamMu OyayT
MPOAHAIN3UPOBAHbl TIPABOBBIE HOPMBI, OCYIIECTBISIONINE PpErJIaMEHTAlNI0 B
uccieayemoil cepe, a Takke BbISIBIEHBI TPOOJIEMbI IPABOBOTO PETYIMPOBAHUS.

Omnpenenenue, TaHHOE 3aKOHOJATENEM IOHSATHUIO MMYIIECTBA KaXKJIOTO W3
cynpyros, conepxurcs B 1. 1 c¢r. 36 CK P®. 13 ykazaHHON HOPMBI CIEAYET, YTO
UMYILECTBO KaXJ0r0 M3 CYINPYroB — 3TO «HUMYIIECTBO, IPHHAMJIECKABIIEE
KaKJIOMY U3 CYNPYroB J0 BCTYIUIEHUS B Opak, a TakKe MMYILIECTBO, MOJTYyUYEHHOE
OJIHUM U3 CYIpYyroB BO BpeMs Opaka B Jap, B MOPSJKE HACIEAOBAHUSA WIH IO
MHBIM  0€3BO3ME3JHBIM  CHEJIKaMm».  YKa3aHHOE  HUMYIIECTBO  SBIISIETCS
COOCTBEHHOCTBIO CYIpYTa.

Panee HaMu ObUIM TPUBEIECHBI OCHOBHBIE XapaKTEPUCTUKU COBMECTHOM
COOCTBEHHOCTH CyNpyroB. Torjga roBOpuIoCk O BIAJIEHUH COO0IIa, pACTIOPSHKEHUH
C cOIIacusi BTOPOTO CYIIPyTd, O PABEHCTBE IIpaB HA COBMECTHOE HMYIIECTBO.
Korma »xe ompeneneHHass Belllb SBISETCS COOCTBEHHOCTBIO TOJBKO OJIHOTO

cymnpyra, TO OH KakK COOCTBEHHHUK MOJKET BJIAACTh, IIOJIB30BATHCA U PACIIOPAKATHCA
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€10 II0 CBOEMY YCMOTPEHHIO. JTO HANPSAMYIO CIEIYET M3 HOPM TI'PaKJaHCKOTO
3aKOHOJATEIBCTBA O MPABE COOCTBEHHOCTH

B nepuon ceMelHON )KU3HA CyNIPYroB, BEACHUS UM JIOMAIIHETO XO351CTBA
BOIIPOC O TOM, KOMY IPHUHAJICKHUT Ta WIN HHAS BEIllb, HE SIBJSETCS aKTyaJIbHBIM.
OpHako mpu pazziene UMYLIECTBA CYNPYroB 3TOT BOIPOC SIBJIAETCS 3HAUYUMBIM U
NPUHLMITHAIEH 7151 KaKI0ro U3 CYNpyToB.

JlaBasi omnpeneneHue, NPEICTABICHHOE BBIIIE, HWMYIIECTBY KaXXIOro U3
CYIIPYTOB, 3aKOHOJATENb YCJIOBHO JEIUT TAKOE UMYIIECTBO Ha JIBa BUAA:

- UMYIIECTBO, MPUOOPETEHHOE 0 BCTYIUICHUS B Opak;

- UMYUIECTBO, MOJYYEHHOE OJHUM U3 CYNPYTrOB B pE3yJbTaTe OTUYXIACHHUS
110 0€3BO3ME3HBIM CIETKAM.

B npaBonpuMeHUTENIbHON NPAKTUKE CYAOB CIIOPHBIE BOMPOCHI, a MOPOH H
TPYAHO pa3pelINMbIe, BO3HUKAIOT KAK C MEPBOM IPYNIION BEIIEH, TAK U CO BTOPOM.

[lepBas rpynna, B KOTOPYIO BXOAUT UMYLIECTBO, IPUOOPETEHHOE CYNPYrOM
10 BCTYyIUIEHUS B Opak, BbIIEJIEHa [0 NPHU3HAKY MOMEHTa NIPHOOpETEHUS
uMylecTBa. B cBsI3M ¢ 3TUM HEOOXOOUMO OIPEAEIUTHCS — YTO 3aKOHOJATEIb
MOHUMAET MOJ MOMEHTOM BCTymuieHus B Opak. Kak cimenyer (HO mpsMo He
yKa3biBaeTcs B 3akoHe) u3 1. 2 c¢T. 10 CK P®, 6pak cunMtaeTcsi 3aKJIIOYEHHBIM C
MOMEHTa BHECEHHUS 3allUCH O HEM B pEeCcTp 3aluCcedl AaKTOB TI'Pa)kIaHCKOrO
COCTOSIHUS.

T.e. mpu 3aKOHHOM pEKMME HMYIIECTBA CYNPYroB BHECEHHEM 3allUCU B
peecTp, YCJIOBHO TOBOps, NIPOBOAUTCS 4YepTa: JO BHECEHUS 3allch BCe
NPUOOPETEHHOE MMYIIECTBO — €ro COOCTBEHHOCTb, IOCJIE BHECEHUS 3allCH BCE
IpUOOpETaEMOE HMYIIECTBO OyJIET CUYHUTAThCSl COBMECTHOW COOCTBEHHOCTHIO
cynpyroB. Ha nepBblii B3IJIsA1 BCE ONPEEIEHO, OJHAKO BCE PABHO € 3TOM IPyNIIOif
MMYILECTBA CBSI3aHbBI CIIOPHI.

PaccmoTpumMm cnenyromuii npumep.

' Tpyw JK.C. Vicropus pasBUTHS CYIIPYKecKoil coocTBeHHOCTH B Poccnn //CoBpemerHoe
npaso. 2012. Nel2. C. 102.
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Cynpyr 10 BCTyIUIEHUS! B Opak UMen JeHexXHble HakoruieHus. Kak npasuro,
B HACTOsII[ee BpeMsl JCHEKHBIE CYMMBl XpaHATCS Ha OAHKOBCKUX cuUeTaX U
BKiagax. [locne 3akntoueHus Opaka CYNMpyrd pemiaroT 3TU JIEHEKHBIE CPEICTBa
MOTPATUTh HAa COBMECTHYIO MOKYIKY, HampuMep, XWwibsi Wik aBromooms. C
MOMEHTA CHSTHUSl JI€HEKHBIX CPEJICTB CO CUETOB M BKJIAJO0B, T.€. C MOMEHTa
OOHAJINUMBAHUSL  JICHEXKHBIX  CPEACTB, HE TMPEJCTABISIETCS  BO3MOXHBIM
BIIOCJIEJICTBUM J10Ka3aTh, YTO JAHHOE UMYIIECTBO ObUIO MPUOOPETEHO UMEHHO Ha
noOpauHble cpejacTBa cympyra. B sToMm ciydae BpsSg JM  Cyd TpPUMET
NI0KA3aTelIbCTBA B BHUAE IIOKa3aHUM cBuaereneil. He cocraBAT mOMMKHOM
JI0Ka3aTeabHON ©0a3bl U BBIMUCKKA O JABMXKEHHUM JIEHET IO CYETy WIM BKIAAy
cynpyra. B Takom ciyudae cyJ NOpHU3HAET, 4YTO JAaHHOE UMYIIECTBO OBLIO
nmpuooOpeTeHo B Opake, a 3HAYUT, OTHOCHTCS K COBMECTHOH COOCTBEHHOCTH
cynpyroB. OJIHAaKO ¢ TOYKM 3pEHHUS JIOTUKA COBEPIIEHHO SICHO, 4YTO
MpUOOPETEHHOE MMYIIECTBO HA JOOpauyHbIE HAKOIUICHUS CYNpyra TOXE JTOJKHO
OBITb OTHECEHO K ero coocTBeHHOCTH. OO 3TOM TrOBOPSAT M BBIBOJBI BepxoBHOTro
Cyna, npusenennsle B 1. 15 IloctanoBnenus Ilnenyma «O npuMmeHeHnn cynamu
3aKOHOATENIBCTBA IIPU PACCMOTPEHHH €I O PacTOpkeHnH 6paxa» ' «He siBiseTcs
OOIIIMM COBMECTHBIM UMYIIECTBO, MPUOOPETEHHOE XOTS U BO BpeMs Opaka, HO Ha
JUYHBIE CPEICTBA OJHOTO U3 CYIMPYroB, MPUHAIJICKABIINE €MY O BCTYIUJICHUS B
Opax».

Jlerue OyzaeT noka3aTh NPUHAIJICKHOCTh UMYIIECTBA OJHOMY U3 CYIPYTOB,
€CIM pacueTr 3a NpuoOpeTaeMoe HMYIIECTBO MPOU3BOJIUIICA O€3HATUYHBIMU
cpeactBamu. OpHako Ha TMpPaKTUKE CYNpPYrH, BCTymaromue B Opak M He
3aKJTI0YAONINEe OpayHOTrO KOHTPAKTa, HE TOCTYMAOT CTOJb MPEAYCMOTPUTENIBHO U
He oOecrneunBalOT (OPMHUPOBAHUE JOKA3aTEIbLCTBEHHOW ©0a3bl HAa MOMEHT
npuoOpeTeHus: UMyIIecTBa. Pedub UAET O COOTBETCTBYIONIMX BBIMTUCKAX, CIIPaBKaX
u 1p. COOTBETCTBEHHO, MPAKTUKA pa3jeia UMYIIECTBA CYNPYroB CTAJIKUBAETCS C
HEBO3MOXHOCTBIO ONPEETUTh NPUHATICAKHOCTh UMYIIIECTBA OJTHOMY U3 CYIPYTrOB

B CHJIY OTCYTCTBHUA JOJDKHBIX TOKA3aTCIILCTB.

'Poccuiickas razera. 1998. 25 Hos.

17



He moxxer matu m peun 00 ompeneseHUH MPUHAMICKHOCTH HMYIIECTBA
OJTHOMY W3 CYIpPYTOB, €CJIM JICHEe)KHbIC HAKOIUICHWS XPaHWINCh B HAIWYHOU
dopme, ckaxkeM, foMa. TyT HEBO3ZMOXKHO JOKa3aTh Jake (akT HATHUYUS y Cympyra
T00pavYHBIX HAKOTIJICHHH.

Co BTOpO# BBIIECTEHHOW TPYMIIOW HWMYIIECTBA, KOTOPOE MPUHAJICKUAT
OJHOMY M3 CYNPYroB B pe3yjibTaTe OTUYKICHHUS MO OE3BO3ME3IHOH CIeKe,
CBSI3aHBI UHBIE CTIOPHBIC MOMEHTHI.

He  Bce 0e3BO3ME3THBIC CHIETIKH, COTJIACHO  TPAXTAHCKOMY
3aKOHOJATENBCTBY, COBEPIIAIOTCS B MHUCHbMEHHOW ¢dopMe. A eciam 3TH CICIKH
MIPOUCXOMIAT MEXAY WICHAMHA CEMBHU, TO JKEJIAHWE COBEPIIUTH MX B MUCHMEHHOU
dbopme BpsAI M BO3HUKHET. B pesymbTaTe CyA YCTaHaBIMBAET, YTO JIaHHBIN
MOJIAPOK, HAMpHUMEp, TepeAaBajics OOOWMM Cympyram, a 3Ha4yuT, SIBISETCS WX
COBMECTHOU COOCTBEHHOCTHIO, UYTO B PEATBHOCTH MOTJIO OBITH COBEPIIIEHHO MHAYE.

HNHTepecHo B JaHHOM cllydae pacCMOTPETh BOMPOC JAapOB MEXIY
CyIpyramu.

Ecnu, ckakem, Ha Mpa3IHUK CYIPYT PEIIII CAENATh JKEHE MOIapOK (HEe UaeT
B JIaHHOM CJTydae pe4yu O JUYHBIX Belax, 0 HUX OyJeT CKa3aHO HaMU IO3ITHEe).
[TproOpeTaeT yka3aHHBIM TOMAPOK OH HA CPENCTBA, TOJYyYCHHBIE B KAa4eCTBE
3apaboTHOM TIaThl. VIcXoms U3 MOHSTHS COBMECTHON COOCTBEHHOCTH, 3apaboTHAs
miaTa cymnpyra OyJaeT OTHOCHTBCS K COBMECTHOM COOCTBEHHOCTH CympyroB. Takum
o0paszom, U Bellb, OJapeHHas cynpyre, OyAeT COBMECTHON cOOCTBEHHOCThIO. U
3lech yxke He Oyner paboTarh MHpaBUIO OO0 OTHECEHHH 3TOr0 MMYIIECTBA K
COOCTBEHHOCTH OJIHOTO CyNpyTa.

Ha mpakTthke ke CyAapl CTaJIKUBAIOTCS C TMOJAOOHBIMH  CIIOPHBIMHU
CUTYyalusIMH, KOTJa CYNPYTH 3a0yKTar0TCsS B BOMPOCE MPUHAIIC)KHOCTH TaKUX

1
IIOJAapPKOB . U3 3aKOHOJATCJIIbHBIX K€ HOPM CJIICAYCT, YTO W TaKHUC IIOJApKU B

1

3axaposé A.HU. Victopuueckoe pa3BUTHE MPABOBOTO PETrYIHPOBAHUS MMYILECTBEHHBIX
OTHOIICHUI CYNMPYroB B pOcCCUiicKOM mpaBe // busHec B 3akoHe. DKOHOMHKO-IOPUIAMYECKUN
xypHai. 2014. Ne 5. C. 60.
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cllyyae pacTopskeHusi Opaka MOJieXaT pas/ielly HapaBHE C JAPYTMMH BellaMu,
HaXOJISIIIIUMUCS B COBMECTHOU COOCTBEHHOCTH CYNPYTOB.

OTnenpHON HOPMOU B 3aKOHOJATEIBCTBE, IO MHEHUIO aBTOPA, HOJIKEH ObITh
pelieH BOMpOC O MPUHAICKHOCTH JapoB MEXAY cymnpyramu. B cBs3u ¢ 3TuMm
npeanaraercss AononHuTh c¢T. 36 CK P® mynkTtom 1.1, KOTOpyrO HU3JIOXKHUTH B
cieayrwomeit penakinuu: «MMmyiectBo, KOTOpoe OBLIO TMOJY4€HO OJHUM U3
CylpyroB B Jap OT JPyroro cyrmnpyra B Mepuoj; Opaka, SIBISETCS COBMECTHO
Ha)KUTHIM UMYIIECTBOM UM MOJJICKUT pa3ieNly HapsiAy ¢ MHBIM UMYILIECTBOMY.

Oco0yro KaTeropuro UMYIIECTBa, 0 KOTOPOM MOXKET BO3HUKATH CIOp MpHU
pacTopKeHHHU Opaka, COCTaBIAIOT Bely, Ha3BaHHBIE B 4. 2 ¢T. 36 CK PD: «Bemmu
WHJMBUIYaJbHOTO TOJIb30BaHUS (OA€Xaa, 00yBb U JPYrHUe), 3a UCKIIOUCHUEM
JParolieHHOCTe W JPYruxX MPEAMETOB POCKOIIM, XOTS U NPUOOpPETCHHBIE B
nepuoja Opaka 3a CYET OOIIUX CPEJCTB CYNpPYroB, MPU3HAIOTCA COOCTBEHHOCTHIO
TOTO CYIpYyTa, KOTOPBII UMU MOIb30BAICS.

B cBsi3u c 3akpermieHreM 3TOW HOPMBI TaK:Ke€ BO3HMKAET Macca BOIPOCOB.
Hu B onHOM 3aKkOHOAATENBHOM akTe€ HE TOBOPUTCS O TOM, YTO OTHOCUTH K
npeaMeraM pockolnd. B HamiemM rocymapcTBe Ha CETOAHSIIIHUN JI€Hb 10
0JIar0COCTOSIHUIO, UMYIIECTBEHHOMY MPU3HAKY HaceJIeHHe KpaiiHe
muddepenmpoBano. s KOro-to MNpeIMETOM POCKOIIN SIBISIIOTCS 30J0ThIE
ceperu 3a 7 000 pyOuseit, a qist Apyrux OpPWILIMAHTHI 1O CTOUMOCTU KBAPTHUPHI.
Takum 006pa3zoM, 3aKOHOJIATENb BCELIEO MOJAaraeTcs Ha JIOTUKY U 3/PaBbIi CMBICT
CyllbH, KOTOpPBIA, MO CYTHU, BBIHYXKJIEH OIICHUBAaTh MaTEpPUAIbHOE IMOJIO0KEHUE
KaXXJI0M CEMbU B KOHKPETHOM ciydae. M 37ech SIBHO BCTA€T BOMPOC O BBIICHEHUU
00CTOATENbCTB, HE OTHOCAIIUXCA K JieNly. B CBA3M ¢ 3TUM BNOCIEICTBUM MOTYT
BO3HUKATh  CIOPhl O  MPUMEHEHUHM  TPAXIAHCKOTO  MPOIECCYyaTbHOTO
3aKOHO/IATENIbCTBA O JOMYCTUMOCTH JI0Ka3aTeNIbCTB U MPOY.

[IpoGenoM B 3aKOHOAATEILCTBE aBTOP CUUTAET OTCYTCTBUE TOJKOBAHMS
MOHATUS «POCKOIIbY», KOTOpO€e nucnoiibzyercs B 1. 2 ¢T. 36 CK P®. B cBs3u ¢ 3Tum
YKa3aHHYI0 HOPMY Tpeajiaraercs JAOMOJHUTh CIEAYIOIIUM MPEII0KEHUEM:

«OTHeceHne Beleld K MpeaMeTaM POCKOIIH OCYIIECTBISIETCS CYJAOM C YYETOM
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MaTepUabHOIrO TOJIOKEHUS CYNIPYTrOB B MEpHOJ Opaka, OLIEHKU O0IIel CTOMMOCTH
COBMECTHO Ha)KUTOT'O UMYIIIECTBA U UHBIX UMEIOIINX 3HAYEHUE 0OCTOSITEILCTBY.

Uto kacaeTcsi omnpeaeneHus NPUHAJICKHOCTH WHIUBUIAYAIbHBIX Belleh
CYNpyroB, Ha HAIll B3TJIAJI, TOT BOMPOC pelIaeTcss HauboJsiee MPoCcTO B CPAaBHEHUU
C TeMH, 4TO ObLIIM 0003HAYEHBI HAMH BHIIIIE.

3aepmias aHanmu3 cr. 36 CK P®, otMeTHM, 4TO B COOTBETCTBHUM C M. 3
YKa3aHHOW CTaThbU «HCKJIIOUUTEIILHOE MPaBO Ha Pe3yJbTaT WHTEIUIEKTYaJbHOU
NEATeNIbHOCTH, CO3JaHHBIM OJHUM W3 CYNPYrOB, MPUHAJIEKUT aBTOPY TAKOTO
pe3yJbTaTay.

HcknrounTenbHOE TPaBO — 3TO MPABO UMYIIECTBEHHOE, 3aKIIOYAIOLIEECS B
MOJIb30BAHUM, BIAJICHUM W PACHOPSIKEHUU PE3yJbTaTOM HWHTEIJIEKTYalbHOU
JEeSATELHOCTH . BykBanbHOE TOJIKOBAaHUE HOPMBI ITpaBa MO3BOJISIET CAENATh BHIBOJ,
YTO JIUIIb HUCKIIOYUTEIBHOE MPAaBO OTHOCUTCS K COOCTBEHHOCTH KaXXJIOro U3
CyNpyroB, a HE JOXOJbl B Pe3yJbTaTe HCIOJB30BAHUS TAKOTO HCKIIOUHUTEIHHOTO
rpasa.

OtmernmM, uto IloctanoBnenmem Ilmenyma BepxoBroro Cyma PO «O
MPUMEHEHNH CYJlaMU 3aKOHOAATEIbCTBA MPU PACCMOTPEHUH JET O PACTOPKEHUU
Opaka» 1o MOBOJAY ATOro MyHKTa CT. 36 HE CKa3zaHO BOoOIIe HUYero. Bo3amoxHo,
CO BpEMEHEM, C HaKOIUICHHEeM IIPaBONPUMEHUTEIHPHON TPAaKTUKH, a TaKke
COOTBETCTBYIOIIMX BOMPOCOB IO Hel BepxoBHomy Cyay Bce ke NMpUIETCS AaTh
Pa3bSICHEHUS U MO TMOBOJY OTHECEHUS] K HUMYIIECTBY KaXXJOro U3 CYIPYroB
HCKJIFOYUTEIHHOTO MIpaBa Ha pe3yJIbTaT HHTEIUICKTYaIbHOM e TEIbHOCTH.

C namielt xe TOYKU 3pEHUsl, CIPABEIIMBO OTHOCUThH TAKOE UCKIIOUUTEIHLHOE
MpaBo K COOCTBEHHOCTU TOTO CYNpPYra, KEM CO3/1aH Pe3yJbTaT MHTEIJIEKTYalbHOU
nestenbHOCTU. B 000CHOBaHME 3TOr0O MHEHHSI MOXKHO OTMETHUTh, UYTO PE3YJIbTaT
MHTEJUIEKTYaJbHON NESITEIbHOCTU HECET B ceOe TBOPYECKHH, JIUYHBINA BKJIAJl €ro
aBTOpa, a TaKXKe SBISAETCS MPOAYKTOM CHOCOOHOCTEH, TAJAaHTOB U HABBIKOB
aBropa. M ecnu moaxoauTh K PEIICHUIO TaHHOTO Bompoca ¢ (opManbHOW TOUKHU

3peHusi, TO BCE 3TO (CHOCOOHOCTH, TANAHTBI U HABBIKU) CYNPYT, SBIAIOLINICS

! [Hlepwenesuy I @. Kype rpaxmanckoro npasa. Tyma, 2001. C. 605.
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aBTOPOM pe3yJibTaTa UHTEUICKTYyaIbHOM NEeSTEIbHOCTH, UMEN U J0 BCTYIUICHUS B
Opax.

Cnenyromas cratbsi CK P® — cr. 37 — mocssdieHa BONPOCY NpU3HAHUA
MMYIIECTBA KaXXJIOT0 U3 CYMPYTOB UX COBMECTHOW COOCTBEHHOCTHIO, T.€. BOIIPOCY
oOpaTHOMY, 4YeM PaCCMOTPEHHBIN paHee.

Cr. 37 CK PO rnacut: «/myiiecTBo KakJI0ro U3 CyNpYroB MOXKET ObITh
MPU3HAHO CYJOM HUX COBMECTHOM COOCTBEHHOCTHIO, €CIU OYyAET YCTAaHOBJIEHO, YTO
B Mepuoj Opaka 3a cueT OOIIero UMYIIEeCTBA CYNPYroB UM UMYIIECTBA KaXKI0TO
U3 CynpyroB JHOO TpyJa OJIHOTO U3 CYNPYroB ObUIM MPOU3BEICHBI BIOXKECHUS,
3HAUYUTENIbHO YBEJIMYHMBAIOIINE CTOMMOCTh 3TOr0 HMMYIIECTBa (KamuTadbHbBIN
PEMOHT, PEKOHCTPYKIIUSL, IEPEOOOPYIOBAHUE U APYTHE ).

B nanHOif HOpME MBI CTAJIKUBAEMCS C TIOHATHEM «IeproJl Opaka». Panee Mbl
OMPENENIUIUCh C COOBITHEM, C KOTOPBIM 3aKOHOJATEIh CBS3bIBAET MOMEHT
3aKiroueHus Opaka. B mensx onpenenenus: nepuona Opaka, HEOOXOIUMO yKa3aThb
MOMEHT, ¢ KOTOPOTO OpaK CYUTAETCS PAaCTOPTHYTHIM.

Ucxona u3 n. 19 IIIBC «O npuMeHEHUHW CylIamMu 3aKOHOJATENbCTBA NPHU
PacCMOTPEHUHU JIeJI O pacTop)KeHuu Opakay, a Ttakxke m. 1 cr. 25 CK P®, Opak
MpEeKpaIaeTcss co JHS TOCYyIapCTBEHHOM PErUCTpallMi pacTopxeHus Opaka B
KHUT€ PETrUCTpallid aKTOB TPaXJIAaHCKOTO COCTOSIHUSI MPU PacTOpPKEHUHU Opaka
B OpraHax 3alucH akTOB I'Pa)KJaHCKOTO COCTOSIHMSI, a MPU PACTOPKEHUU Opaka B
CyJle —CO JHS BCTYILJICHUS B 3aKOHHYIO CUJTY PEIICHHUS.

Takum oOpa3zom, Mpu pelIeHr BOIpoca 00 OTHECEHUH UMYIIECTBA KaXI0r0
U3 CYIPYTOB K COBMECTHOW COOCTBEHHOCTH CYJ] MPUHUMAET BO BHUMAHUE TOJBKO
T€ BJIOXKEHUS B UMYIIIECTBO, KOTOPbIE ObUIM COBEPILECHBI IO MPEeKpalieHus: Opaka.

B npumenenun Hopmel cT. 37 CK PO Ttakxe sBHO (MCXOIS U3 aHAIU3a €€
MOJIOXKEHHUS ) MPOCTEKUBAIOTCA HEKOTOPhIE HEIOPAOOTKU 3aKOHOIATEIS.

Kakum 00pa3zom Ha mpakTUKE MOXKHO OMpPEJEIUTh, KAKOB BKJIAJl KaXKJIOr0 U3
CyNpyroB B PEMOHT — Ha 3TOT BOMPOC OTBETa HET W OBITH HE MOXKET, Ha Halll
B3risA. Ecnu mpeAamnosiokuTh, YTO B KAueCTBE JOKA3aTENIbCTB 3HAYUTEIHLHOTO

BKJIaJla CYNpyr OyAeT MNpeACTABIATh CYLy AOKYMEHTbl — YE€KHM Ha MOKYIKY
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CTPOUTENbHBIX MAaTEPHAIOB, aKThl BBIMIOJHEHHBIX CTPOUTEIBHBIX pabOT U ZIp., TO
KaK OINpeJIeNIuTh, Yb UMEHHO CPEJCTBAa ObUIM BIIOKEHBI B OIJIATy ATUX TOBAPOB U
pabot. Bo3amMoxkHO, Yeku ObUIH OIIaY€Hbl COBMECTHBIMU JICHEXKHBIMU CPEJICTBAMU
cynpyra, MOXeT ObITb, YbUMHU-TUOO JMYHBIMU. Ha mpakTuke 3TO COBEPIIEHHO
HEJI0KA3yeMO.

Eme Ooniee wmHTEpeceH BOMPOC O TOM, KaK OIEHUTb TPYJA, 3HAYUTEIBHO
YBEJIIMYMBAOIIAN CTOMMOCTh MMYIIECTBA OJHOTO W3 CymnpyroB. Eciu, ckaxew,
Cynpyr pEMOHTUPYET JIOM, KOTOPBIM MPUHAIJICKUT €r0 KEHE, & OHA B 3TO BpeMs
YXa)XKMBAET 3a UX OOLIMMHU JAETHMHU, CIIPABEJIMBO JIU B JAHHOM CJ1y4ae TOBOPHUTH O
TOM, YTO OH BHOCUT CYIIECTBEHHBIN BKJIaJ],  OHA HET .

BonpocoB B MNpHMEHEHWH TakOW HOPMBI MAaTEpPHAIBHOIO MpaBa B
PEATbHOCTH, B MPAKTUYECKOU AEATEIIBHOCTH CYyJI0B BO3HUKAET JOCTATOYHO MHOTO.
Ha nmam B3risig, HOpma, B KOTOPOM OHa CYIIECTBYET B HACTOSIIEE BpEMs, HE
MOXET MPUMEHSTHCS Ha MPaKTHUKE, T.€. (akTuYecku OeccMmbicienHa. Bo3moxHo, B
HEKOTOPBIX CUTyallUIX €€ MOYKHO NPUMEHUTh U criopa He BO3HUKHET. Ho oHa He
yHuBepcaibHa. OTHIOAP HE KaXKIbIM BOMNPOC, CBA3aHHBIM C OTHECEHUEM
MMYIIECTBA KaXJIOI0 U3 CYNPYroB K COBMECTHOM COOCTBEHHOCTH, MOXET OBITh
pelieH MoCcpeACTBOM 00pallleHHsI K 3TOM JJAKOHUYHON HOpME.

Taxxe crout ormetuth, 4to [locTtanoBnenue Ilnenyma BepxoBnoro Cyna
Poccuiickoit @eneparun  «O OPUMEHEHHH CyJaMH 3aKOHOAATEIbCTBA IPH
PacCMOTPEHUU /€I O PACTOPKEHUU Opaka» HE COAEPKUT HUKAKUX Pa3bICHEHUU
10 TOBOAY NPUMEHEHU HOPMBI, 3aKkperieHHou B ¢T. 37 CK P®. Ha nam B3z,
ATO MO MEHbIIEH Mepe HEMPaBWIbHO, T.K. UMEHHO 3TO TpPeOYyeT pa3bsiCHEHUS U
TOJNKOBaHUs. BeposTHee Bcero, 3Ta HOpPMa HYXIAeTC B CYUIECTBEHHOU
nopaboTKe.

B pemenun Bompoca 00 OTHECEHHMM COBMECTHOIO HMYIIECTBA K
COOCTBEHHOCTH KaXJ0T0 U3 CYNPYroB MOTYT IPUMEHSATHCS HOPMBI, 3aKPEIICHHbIE
B . 4 ct. 38 CK P®. CormacHo ykKa3aHHOW HOpPME, «CYA MOXKET IPU3HATH

HMYIICCTBO, HAXUTOC KaX/IbIM W3 CYIPYroB B IEpUOT HUX PpasacIbHOIO

! Pysaxosa O.H. Cemeitnoe mpaso. C. 205.
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MPOKUBAHUS TPU TPEKPAIICHUU CEMEHHBIX OTHOIIEHUM, COOCTBEHHOCTHIO
KaXJIOTO U3 HUX.

B nanHoMm ciyudae peub uaeT o (PaKTUYECKOM MPEKPaICHUH CEeMEHHOMN
KU3HU, BEACHUS CYIpyraMu JOMAaIHErO xo3stitcta’. ToNKOBaHHE ATOM HOPMBI
conepxkures B 1. 16 [Tocranosnenus [Inenyma Bepxosaoro Cyna «O npumMeHeHNN
CyJaMH 3aKOHOJATENbCTBA NPH PACCMOTPEHUHU €71 O IpeKpalleHHH Opakay:
«Ecnu mocne (akTuueckoro mpeKpalieHus CEeMENHHBIX OTHOIICHWN W BEICHUS
oOLIero Xo3sMCTBa CYNPYrd COBMECTHO HMMYILIECTBO HE NpPHOOpETanu, Cya B
coorBercTBUM C .4 ¢1.38 CK P® wMokeT mnpous3BeCTH pa3fenl JUIIb TOTO
MMYIIECTBA, KOTOPOE SIBISJIOCH MX OOIIEH COBMECTHOW COOCTBEHHOCTBIO KO
BPEMEHU MPEKpaICHUsI BEJACHUS 00IIETO X03MCTBaY.

B nemsix omnpeneneHuss MOMEHTa (PAKTUUYECKOTO MPEKpalleHUusi CeMeHHOM
KU3HU, CYJl JOJDKEH BBICIYIIMBATh MPEXKIE BCEr0 OOBSCHEHHUS CTOPOH, a TaKXKe
MOKAa3aHUsl CBUAETENEH, KOTOpPbIE MOMOTYT C JIOCTOBEPHOCTBIO M TOYHOCTBIO
OMpeNeNIUTh ATOT camblii MoMeHT. Korma 3ToT MOMEHT OyJeT yCTaHOBJEH, Cydy
HE0O0X0aUMO OyAET BBIAEIUTh U3 BCEH HMMYIECTBEHHONW MAcChl TO HUMYIIECTBO,
KOTOpoe ObUIO TpHOOpEeTeHO Tociae (HAKTUUECKOTO MPEKpaIleHUs CEeMEHHOU
’KU3HU, a JaJbllIe MPU3HATH €r0 COOCTBEHHOCTHIO Ka)K0r0 U3 CYNPYIOB.

Ha npakTtuke, KOHEUHO, 3T BOINPOCHI pemarorcs ¢ TpyaoM. Kpome Ttoro,
CUTyaIUsl MOXKET OBITh OCJIO)KHEHA OTCYTCTBUEM (haKTa pa3/ieIbHOTO MPOKUBAHUS
CYNIPYTOB, OAHAKO Hajduuue (aKTa pa3AesIbHOrO BEJACHMS JOMAIIHETO XO3SiCTBa.
TakuMm 00pa3om, Kakaasi CUTyalus 0 CBOEHM CyTH YHUKaJIbHAsI U TpeOyeT OT cyaa
JETATbHOTO HCCIIEIOBaHUSI BCEX OOCTOSITENILCTB HAa OCHOBE MMOJTYyYEHHBIX
JI0KA3aTeIbCTB .,

Crout yaenuTh BHUMaHUE U 00s3aTE€NbCTBAM CYIPYroB, KOTOPbHIE MOTYT
OBITh KaK COBMECTHBIMH, TaK U JTUYHBIMU (Kak U uMylnecTBo). Kak cieayet u3 m. 3

cT. 39 CK P®, npu pa3nesie COBMECTHOTO UMYLIECTBA CYNIPYTOB JIEJIATCS U AOJTH.

! Crenaxosa A.B. [TpaBooTHOMIIEHUS cCOOCTBEeHHOCTH cymnpyroB. C. 203.
% Hukumuna B.I1. NmymectBo cynpyros. C. 188.
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K coxanenuto, enMHCTBEHHAss HOpMa, TOBOPSIIas PO pas3aei J0JIroB, - 3TO
. 3 ct. 39 CK P®. B 310li HOpME HE CONEPKUTCSA MPABUJI OTHECEHUS IOJTOB K
COBMECTHBIM JIOJITaM CYTpyTa WIH K JOJIFaM OJTHOTO U3 CYNPYTOB.

I1. 15 IIIIBC, yka3aHHOrO BBIIIE, HEMHOI'O PACHIMPSET JAHHYIO HOPMY,
yKa3bIBas Ha TO, YTO «IIPHU pa3jielie UMYIIECTBA YUUTHIBAIOTCS TaKKe OOIIUE TOITH
CyNpyroB W MpaBo TpeOOBaHUS IO 00s3aTENbCTBAM, BO3HUKIIUM B HHTEpEcax
CEeMbI.

WNtak, B JaHHBIX TOJIO0KEHUSIX MbI CTAJKMBAEMCS C TOHSITHEM OOIIHUX
nonroB. Heob6xoaumo pa3o0paThbCsi, YTO OTHOCUTCS K 3TUM CaMbIM OOIIHUM JOJITaM,
a Takke K OOIMUM 00s3aTeIbCTBaM, BO3HHUKIINM B MHTEpecax CeMbd (HMCXOAS U3
pacuIMpuTENBLHOTO TOIKOBaHus, ganHoro B [ITIBC).

JlornyHo crnegyer MOPEANONIOKUTh, YTO OOmMMHU Joiramu  (Kak u
COBMECTHBIM HMYIIECTBOM) SIBISIIOTCS T€ JOJTM U 0053aTEIbCTBA, KOTOPHIE
BO3HUKJIM B nepuo] Opaka. Ha mpakTuke — 3a4acTyro 3TO KpEeIUThl U PA3ITUYHOTO
poJia 3alMBlL.

OnHako BO3HUKAET BOIPOC: KaK OMpeenTh, B HHTEpEecax CeMbH BO3HHUKIIO
TO WX MHOE 00s3aTeNbCTBO, WU CYNPYT MPUHSUT HA ce0s 00s13aTeNIbCTBA, UCXOsS
W3 JUYHBIX MOTHBOB; KaK OIpPEIeNNUTh, JCHEKHBIE CPEICTBA, B3SAThIC B KPEIUT,
OBUIN MOTPAYEHBI HA HYXJbl CEMbU, UM HA JIMYHBIE HYK]IbI OJTHOTO U3 CYIPYTOB.

Ha npaxTuke Takue BOMPOCHI 3a4acCTYyI0 HE MOJJIekaT peieHuo. Bear naxe
B paMKax OJIHOW CEMbU CYNPYTd MOTYT CUMTATh MO-PA3HOMY: B TO BpeMsl KaK OJUH
Cynpyr Oeper KpeauT, IPpyroi Cynpyr He MPEemsiTCTBYET 3TOMY, HO U HE 0J100psieT
takoro pemieHusi. Ha cyzae BTopoil cynpyr OyneTr roBOpuTh O TOM, UYTO 3a€MHbIC
CpeACTBa ObUIN MOTPAYEHBI IO YCMOTPEHUIO APYTOro cynpyral.

Ha nacTosiiuii MOMEHT, IO HallleMy MHEHUIO, Y CYJOB €CTh JHIIb OJUH
CIOCO0 MPaBOBOTO MPHUMEHEHMs JAaHHOW HOPMBI: BCE BO3HHUKIIHE 00s3aTelbCTBA
Mpy3HaBaTh OOIIMMM, TNPUHKWMAs BCE K€ BO BHUMaHHE o00pa3 JKU3HU H
NEATEeNbHOCTD KaXkJ10ro u3 cynpyra. CkaxeM, €Ciu OJUH U3 CYNPYTroB yBIEKAETCs

Aa3apTHBIMU HUT'paMH, 3a4aCTyr0 IIPOUIPBIBACT, 3aTEM HAXOAUTCA B IIOHMCKaAX

! Kpasyosa JI. H. Cemeiinoe mnpaBo: yueOHUK it By30B. C. 185.
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JICHEKHBIX CPEJCTB Ha BBIIATY JOJTOB — 3TH OOCTOSITENILCTBA MOATBEPKAAIOT
BTOPOM CYNpPYr W CBUAETEIM — B pE3yJbTAT€ YETO y HEro IOSBUIUCH
00s13aTeNbCTBA, BBITEKAIONINE U3 KPEAUTHOTO JIOTOBOpPA WM JIOroBopa 3aiimMa, TO
CyJl, KOHEYHO, JIOJKEH YYECThb 3TH (PaKThl U ONpPEACIUTh MPUHAMICKHOCTh ITUX
0053aTeNbCTB COOTBETCTBYIOLIMM 00pa3oM. JTO Takxke OyAeT OTBe4YaTh NPU3HAKY
BO3HUKHOBEHUS 0053aTEIHCTB, BOSHUKIINX HE B UHTEPECAX CEMBHU.

Takum oOpa3zoM, JeWCTByIOIEE CEMEHOEe 3aKOHOJATEeNbCTBO B YACTH,
peryiMpyromend TMopsAIoK pas3fefia HUMYIIECTBA IMPH 3aKOHHOM  PEXUME,
HECOBEPIIECHHO U HYXJIAeTCs B CYIIECTBEHHBIX qopaboTkax. [IpoBeneHHbIN aHamn3
MO3BOJISIET TOBOPUTH O 3aTPYAHUTEIBHOM NPAKTHYECKOM NMPUMEHEHUN YKA3aHHBIX

MIPaBOBBIX HOPM.

2.2 Ilopsanok onpeneneHus JoJel U pa3zena 001Iero MMyecTBa Cynpyros

Pa3zneny o0miero umyiecTsa CynpyroB M ONpPEAEIICHUIO MOCBAIIEHBI CT. 38
u 39 CK PO.

B m. 1 cr. 38 CK P® 3akoHopartenb OINpeAeisieT MEpUoll, B TCUCHHE
KOTOPOT'O BO3MOKEH pa3jies 00IIero MMyIIEeCTBa CYIIPYroB, a TAK)KEe HHUIIMATOPOB
Takoro pasnena. Kak cienyer u3 ykazaHHOW HOpMBI, paszjen OOLIEro UMYIIECTBa
CylpyroB BO3MOXEH B JIO0O0OH MOMEHT — BO BpeMs Opaka M IOCJIE €ro
pactopxkenusi. C TpeOOBaHMEM O pa3jielie HUMYIIECTBA BIpaBEe OOPATUTHCS
CYNpYTH, & TAKKE KPEAUTOP, 3asBIISIONIMNA TpeOOBaHUs 00 0OpallleHUH B3bICKAHUS
Ha JI0JTIO OJHOTO 3 CYIPYrOB B OOLIEM HMYIIECTBE .

3nech, Ha Hall B3MJISA, Cpa3dy HEOOXOIMMO OTOBOPHUTBCS, 1O KaKOro
MOMEHTa BO3MOXEH pa3jena OoOLIero MMYLIECTBA IOCJIE PACTOPKEHHS Opaka.

Cornacuo m. 7 ct. 38 CK P®, «x TpeOoBaHUSIM CympyroB O pasjesie OOIIEro

! Kpacnosa T.B. Tlpobinema ompeneneHus JOJeH Mpu pasiene oOIIero MMyIIecTBa
cynpyros // FOpuauueckast Hayka U IpaBooxpaHuTenabHas nmpaktuka. 2015. Ne 3. C. 60.
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HMMYIIECTBA CYNPYTroB, OpaKk KOTOPBIX paCTOPTHYT, IPUMEHSETCS TPEXJIIETHUN CPOK
HMCKOBOU JIABHOCTH.

JlonmoMHUTENbHBIE  TMPAaBOBbIE  HOPMBI, YCTAHABIMBAIONIME  MOPSAOK
MPUMEHEHHUS] YKa3aHHOTO CpPOKa HMCKOBOM JaBHOCTH, OTCYTCTBYIOT. OmHAKO B
YKa3aHHBIX CJIy4yasX JOMOJIHUTEIbHOE Pa3bsiCHEHHE BCE K€ MMEET MECTO — OHO B
[TocranoBnennun Ilnenyma BepxoBHoro Cyna Poccuiickoit ®epepannn «O
MPUMEHEHUH CyJaMU 3aKOHOJIATENIbCTBA MPU PACCMOTPEHUU €T O PACTOPKEHUU
Opaka». O0paTUMCs K €ro MOJIOKEHUSIM.

B coorBerctBuu ¢ n. 19 ykazannoro IIIIBC, «TeyeHnne tpexmeTHero cpoka
MCKOBOU JTaBHOCTH JJI TPEOOBAHUN O pa3jiesie UMYIIECTBA, SIBISIONIETocs o0men
COBMECTHOUW COOCTBEHHOCTBIO CYIIPYTOB, Opak KOTOpPBIX pacTOprHyT (m. 7 CT.
38 CK P®), cmemyeT wWCYMCIATHP HE CO BPEMEHU TpEKpaiieHus Opaka (maHs
rOCYJapCTBEHHOW PETUCTPALIMM PACTOPKEHUsI Opaka B KHUI€ PETUCTpALlUU aKTOB
IPaXKIAHCKOTO COCTOSIHUSI TMPU PACTOPKEHUM Opaka B OpraHax 3aluCH aKTOB
IPaKIaHCKOTO COCTOSIHUSA, a MPU PACTOP>KEHUU Opaka B CyJi€ - IHS BCTYIUICHUS B
3aKOHHYIO CHJIy pEIIeHHs), a CO JIHs, KOTJa JHUIO Y3HAJIO WU JOJKHO OBLIO
yY3HaTh O HAPYLUICHUU CBOETO MPaABaA».

[IpencraBnsercs, YTO JaHHBIA TOXOJ TpaBUJIEH U cHOpaBeqnB. B
pPEaTbHOCTU CYNPYTU JEUCTBUTEIBLHO MOTYT HE 3HATh O CYIECTBOBAaHUU TOW WIIU
WHOW BelIM y CYIpyTra, CIeJ0BaTEIbHO, HE MOTYT NOTpeOOBaTh M €€ paziena.
CnpaBeqyiBo, Ha Halll B3TJIsAJ, HAYaJlO TEYEHUS CPOKOB HCKOBOM J1aBHOCTH
MpUBA3aTh K MOMEHTY, KOTJia BTOPOMl Cympyr 3Hajd WU JIOJDKEH ObUI y3HaTh O
HapyIIEHUU CBOETO MpaBa.

Bosppamasice k aHanmu3y ct. 38 CK P®, orMeTuM, 4TO yKa3aHHas CTAaTbU
COJICP>KUT JIBA MOpPsAJIKA pa3zjesa 00IIero MMYIecTBa CYIPYroB — MO COTJIAIICHUIO
(n. 2 ct. 38 CK P®) u B cynebHoM nopsake npu Hanuuuu crnopa (m. 3 ct. 38 CK
PD).

Takke yka3bIBaeTcsl, KakMe€ BOIMPOCHl JOJDKHBI pa3peliath CyJaoM IpHu
PacCMOTPEHUHU CIIOPOB O pazjiesie OOIIEro MMYIEeCTBa CYNPYyroB. 3aKOHOJATEb

dbopmynupyeT JaHHOE MOpaBUiIO cieayrommM obpazom: «llpu pazgene obuiero
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UMYILECTBA CYNPYroB CyJd MO TpeOOBaHUIO CYNPYTrOB ONPEEsSeT, Kakoe
MMYILECTBO MOJICKUT Nepelaye KaXIoMy U3 CynpyroB. B ciyuae, ecnu ogHOMY
U3 CYNpPYroB Mepelaercs HMMYIIECTBO, CTOMMOCTb KOTOPOrO IPEBBIIAET
NPUYUTAOIIYIOCS €MY JIONI0, JPYyromMy CYHpYry MOXKET OBIThb MPUCYKIEHA
COOTBETCTBYIOIAs IEHEXKHAS WM UHASI KOMIIEHCALUS».

Takum o0pa3om, paccmaTpuBasl CHOpPbI O paszfene OOUIero MMYyIIeCTBa
CYIIPYTOB, CYJ JIOJDKEH PEIIUTh BOMPOCHI, OTHOCSAIIMECS KO BCEH MMYIIECTBEHHOM
Macce CyHpyroB — ONpPEAEIUTh MPUHAIICKHOCTh KaXXIO0M BEIIM B COCTAaBE
UMYILECTBEHHOU Macchl. U 3TO 00s13aHHOCTH Cy/a.

Jlanee oOpaTtumMcs K aHAJIM3y MOJOKEHUH, 3aKkperieHHbIX B cT. 39 CK PO.

[To o6mieMy mpaBuity, Kak cieayeT u3 m. | yka3aHHOU CTaTbU, CIAEAYET, YTO
IO CYNPYroB B HMYIIECTBE MPE3IOMUPYIOTCS paBHbIMU. VckitoueHue
COCTaBIIAIOT CIIy4aH, KOrJa TAaKUE JOJITH ONpPEeNEeJeHbl CyNpyramu B JIOTOBOpE.
OpnHako Ha MpakTHUKe, KaK MPaBWIIO, CYAy NMPUXOJUTCS pelaTh BOIPOC O JOJAX
CYNPYTOB B IMYIIECTBE BBUY OTCYTCTBHUS YKa3aHHOT'O PaHEE I0rOBOpA.

3akoHOJATENb JOMYCKAET OTCTYIUIEHHME CyIed OT paBeHCTBa J0JIeH
CYINIPYTOB, YKa3bIBaHUs MIPU 3TOM HEKOTOphIe oOcTosiTenbeTBa. Tak, 1. 2 cr. 39 CK
P® B HacTosmee Bpems mpeicTaBieH B ciuenytomiem Buzae: «Cyn BIpaBe
OTCTYIUTh OT Hayajla paBEHCTBA JI0J€il CyIpYyroB B UX OOIEM UMYIIECTBE UCXOS
U3 UHTEPECOB HECOBEPIIEHHOJETHUX JETeH U (WJIM) UCXOIS U3 3aCIy’KHUBAIOIIETO
BHUMaHHSI MHTEPECA OJHOTO U3 CYNpPYroB, B YACTHOCTH, B CIy4asiX, €CIH JAPYron
CYNpyr HE MOJydYaJ JOXOJOB MO HEYBAXUTEIbHBIM NPUYMHAM MU PACXO0Ball
o0l1iee UMYIIECTBO CYIIPYTOB B yIlIepO MHTEpECAM CEMbI.

B n. 17 [IlocranoBnenus Ilmenyma «O nOpuMEHEHMM Cynamu
3aKOHOJATENbCTBA MIPU PACCMOTPEHUU JIeJ O PACTOPKEHHHM Opaka» BepXoBHBIN
Cyn nmam HEKOTOpO€ TOJKOBAaHUE TMOHATHUIO «3aCIIYKUBAIOIIETO BHHUMAHMS
MHTEpEca OJHOT0 U3 cynpyroB»: «Iloa 3aciyXuBarIIMMU BHUMaHUS UHTEPECAMU
OJIHOTO U3 CYNPYTOB CIEAYET, B YACTHOCTH, IOHUMATh HE TOJBKO CIydad, KOrja
Cynpyr 0€3 YBaKUTEIbHBIX IPUYHMH HE MOJIydall JOXOA0B JIMOO pacxo1oBai oluee

HMYIICCTBO CYIIPYI'OB B YH_ICp6 HHTCpPECaM CCMbH, HO W ClIy4aH, KOraga OAWH U3
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CYyNpYroB MO COCTOSIHUIO 3J0pPOBbSl WJIM IO HUHBIM HE 3aBHUCSIIUM OT HETO
0o0CTOATENbCTBAM  JIMIIIEH BO3MOXHOCTHM TOJIydaTh JIOXOA OT TPYAOBOH
NEATETbHOCTI .

Hano ckasaTh, Takoe TOJKOBaHUE OTHIOJb HE CIIOCOOCTBYET PELICHHUIO BCEX
BOITPOCOB IIPU OTPEICTICHUN JI0JI€H CyNpYyroB B 0OIIEM UMYIIIECTBE.

[Ipencrapnsercs, 4TO OTCYTCTBHUE HCUYEPNBIBAIONIETO  TEpeyHs
COOTBETCTBYIOIIMX OCHOBAaHUM OOYCIOBIEHO MHOIroo0pa3ueM BO3MOKHBIX
MPAKTUYECKUX CHUTYallMi, B KOTOPBIX TaKO€ OTPAaHUYEHUE MPEAEIIOB YCMOTPEHUS
Cylla HE TMO3BOJISIO Obl BBIHECTU PEIICHUE, YUYUTHIBAIOIIEEC HWHAWBUIYaTbHBIC
oOcrosaTenbcTBa. OnHAKO JEHCTBYIOIIAs peNaKus AaHAIU3UPYEMON HOPMBI
MOPOXKIAET TPYIAHOCTU U MPOTHUBOPEUYHUS B €€ TOJIKOBAHHH, B PE3YJIbTaTE YEro
CyIIbl 3a4acTyl0 B MPUHIIUIIE OTKA3bIBAIOTCA OT peaju3alliu 3aJI0)KEHHOW B HeEl
BO3MOXHOCTH. Hayka ceMeiiHOro mpasa, Ha Hall B3TJIAJ, pACCMATPUBAET TAHHYIO
npoOJjieMy B OTPbIBE OT MPAKTUUECKUX peauid - mpu OOCYKIEHHUH OCHOBAHUMN
OmpeJieNieHs] HEPaBHBIX J0JIE B OOIIEM MMYIIECTBE CYNPYTrOB HE YUUTHIBAIOTCS
MPEnsATCTBUSL K (PaKTUUYECKOW peaiu3alluy JOKTPUHAIBHBIX BBIBOJOB. B TO ke
BpeMsl MPABOMPUMEHUTENN HE PYKOBOJICTBYIOTCS CYXKICHUSIMHU, MPEAJIOKEHHBIMU
JUTSL pEeIIeHUs] aHATM3UPYEMBIX BOITPOCOB YUEHBIMU.

Tak, Hanpumep,  OTHOCHUTENBHO,  BO3MOXXHOCTH  y4€Ta  HHTEPECOB
HECOBEPIICHHOJIETHUX JE€Ted MHOTMMHU TEOPETUKaMU MOJJIEPKUBACTCS MHEHUE
B.Il. HuxkaTHHOM O TOM, YTO «IOJK CyOpyra, ¢ KOTOPBIM OCTarOTCs
HECOBEPIICHHOJIETHUE JIETH, TIPU BCEX OOCTOSTEIBCTBAX HYKHO yBeanHBaTb»l. B
Cy/ieOHOM MpaKTHKE MPEBATUPYET MO3ULIUSI, COTIACHO KOTOPOH caM 1o cede (akt
OTpeIeNICHUs] MECTOM JKUTENIbCTBA JE€TEN MECTa AKUTEIHCTBA OJTHOTO U3 POAUTENEH
HE JOJDKEH BJIMATH HA MPUMEHEHHE OOIlero MpUHIMIIA O PaBEHCTBE JOJEH MpuU
paszaene UMyIIEeCTBa.

Hopwma, 3akpermiennas B m. 2 ¢r. 39 CK P®, conepXuT MHOIO OLIEHOYHBIX
MOHSATUN, B MX YHCIE CJEAYyeT TakKe Ha3BaTh HEYBAXUTEIbHbIE TMPUUYHUHBI

HETMOJIYUYEHHUs JIOXOJI0B, pPacXOJOBaHHWE MMYIIECTBAa B yIIepO HMHTEpecaM CEMBHU.

'Huxumuna B.I1. Nmymectso cynpyros. C. 111.
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JlymaeTcsi, 4TO IPU PACCMOTPEHUU MPAKTUUYECKUX CUTYyAllMH 3TH 00CTOATENbCTBA
MOHO OLICHUTh 0ObEKTHUBHO, XOTsI, KOHEYHO, HE BCETJa JIETKO.

Urto kacaercsi TakOro OCHOBAaHMS, KakK «3aciyKMBAIOIIHE BHUMAHUS
MHTEPECHI OJTHOTO U3 CYNPYrOB», TO, KaK YK€ OTMEYAIOCh, B 3aKOHE COAEPKUTCS
YKa3aHUE JIMIIb Ha €ro YacTHBIE CIydau. 3a4acTyl0 Ha MPAKTUKE MPUMEHSIOTCA
CChUIKM Ha (haKT pacxoJIOBaHMsI OOIIETO MUMYIIECTBA B yIlepO MHTEpecaMm CEMbH.
Kak ormewaer O.H. HuzamueBa, «4aine BCETO TaKOE PACXOJOBAHHE MMYILECTBA
MMEET MECTO, KOTla OJMH W3 CYNPYroB 3J0YMOTPEOSIET CIUPTHBIMU HANUTKaMU
FIIA HAPKOTUKAMID) .

B yue6Gnuke JI.LH. KpaBioBoil mnomuepkuBaercs, 4TO B ITHX Cly4asx
pacxoJioBaHue OOIIEro HMYIIECTBa MPOSIBISAETCS «OTKPOBEHHO». [lo MHeHHIO
YYEHBIX, NPU NPUMEHECHHH JTaHHOM dYacTu mnojoxkenus n. 2 cr. 39 CK PO
«MMEET MECTO CBoeoOpa3Hasi CaHKIMs, oOJiajamomias COJIUAHBIM  3aracoM
BOCITHTATEIIBHOTO BO3CHCTBIsI» . B KauecTBe HHOTO 3aCy>KMBAOLIETO BHUMAaHUS
MHTEpeca OJHOT0 M3 CYNPYroB B TEOPUM YKa3bIBAIOT TSHKENYIO OOJE3Hb WIIU
WHBAJIUJHOCTh OJJHOTO W3 cynpyr0133. B npakTuke paspelieHust CyqeOHbIX CIIOPOB
HaJqu4yue TOMOOHBIX  TSXKENbIX 3a00JIeBaHUN  OKa3bIBa€TCsl  OCHOBAHUEM
HEJIOCTATOYHBIM, a (PAKT PacXoJIOBaHMsS OOIIET0 MMYIIECTBA Ha MPUOOpETEHUE
CIIUPTHBIX HATUTKOB - MPAKTUYECKU HETOKA3yEMBIM.

U, nakonen, n. 3 cr. 39 CK P®, k kotopomy MBI oOpamjaiuch paHee,
OMpENIENAEeT, YTO «OOIIMEe JOJTU CYNpPYroB MHpH paszjeie oOIIero MMYyIIecTBa
CYyHPYTOB PpACHPENACISAIOTCS MEXKY CYIIPyraMH NPOMOPUHOHATBHO MPUCYKICHHBIM
UM JIOJIAM.

O1eHka TakoW HOPMBI, Ha HAII B3TJISAl, MOXKET OBITh IBOSKOM.

C oaHOM CTOPOHBI, COPABEIJIUBO, UYTO €CIH CYJ OTHAET OOJIBIIYIO IOJIIO

UMYIIECTBA OJHOMY U3 CYIPYIOB, TO OTAAET €My U OOJIBILIYIO JOII0 0053aTEIbCTB.

YHuzamuesa O.H. Cemeiinoe npaso. C. 82.

“Macnennuxosa H.H. ['panuiel cy1eOHOTO YCMOTPEHHUS B JieflaX O pasjiesie UMYIIeCTBa
Cymnpyros // 3akOHOJATETBCTBO O Opake W CeMbe W MpAaKTHKA ero mnpuMmeHeHus (K 20-1eTuro
OcnoB u KobC PCOCP). - Cepanosck, 1989. C. 56.

3 Kpasyosa JI. H. Cemeiinoe mnpaBo: yueOHUK /i By30B. C. 159.
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OpnHako, ¢ Apyrol CTOPOHBI, €CIU MOCMOTPETh HA 00CTOSATENBCTBA, KOTOPHIE
YUHUTBHIBAET CYJ MPU ONPEAEIICHUH AO0JEH CYynpyroB (B UX YHMCIIE UHTEPECH! OOIINX
HECOBEPILECHHOJIETHUX JIETe, TO BO3HHMKAIOT COOTBETCTBYIOIIHME BOIPOCHI K
JIOTUKE 3TOW HOpMBI. Hampumep, npu pacTop:keHUH Opaka MEXAy CYNpyramu, y
KOTOPBIX Tpoe OOIIMX JAETell, OTell SABIseTCS alKo3aBUCUMBIM, cyl 80% obmiero
UMYILECTBA CYIPYIOB OCTaBIISIET JKE€HE-MaTepH, KoTopas U 3abupaer ¢ coOoi
neteit. [lpu 3ToM camo 1o cebe UMYIIECTBO B JICHE)KHOM SKBUBAJICHTE OLICHUBAET
Kpaiine Hu3Ko. A ucxonas u3 1. 3 ct. 39 CK PO, cyx nepenaer ObiBIIEH cynpyre U
80% oOmux monros. AOcypnHas monydaercda curyauus. Ha Ham B3rmsg, aTy
HOpPMY HE00XOoAuMO JAo0padaTbiBaTh, MpenycMaTpUBaTh HWCKIIOUYEHHUS W3 Hee,
ONpENENATh 00CTOATENBCTBA, KOTOPHIE TOJKHBI OLIEHUBATBLCS CYJIOM MpU pa3iene
oOuux 10aros. B Tom BHe, B KOTOPOM OHA 3aKpeIuIeHa ceiivac, B ONpeIeIeHHBIX
CUTYyallUAX OHA JIEUCTBUTEIBHO HE MOYKET MPUMEHATHCS C TOUKH 3PEHHUS JIOTUKU U
3IpaBOTO CMbIcia. A CylnbH, B CBOIO O4Y€pedb, KOTOPHIE PYKOBOACTBYETCS IpHU
INPUHATUU PEIICHUS TOJBKO 3aKOHOM M BHYTPEHHHUMH YOEXKICHHUSIMH, HE MOTYT
OTOMTH OT MPEANUCAHUN ITOM HOPMBI M PA3AENIUTh OOIIME JIOJITH TaK, Kak 3TO
OBLIIO OBl HEOOXOIUMO.

B cBs3M ¢ U3110KEHHBIM IIpeuiaraeTcss JonoJHATH cT. 39 CK P® nmyHkToM 4,
KOTOpBI HW3JIOKHUTh B cienyromeil penakuuu: «Cya BOpaBe OTCTYHNUTh OT
coOoIeHus MPUHLIMIIA PONOPLMOHATIEHOCTH npu onpeaeIeHun
MPUHAJIEAKHOCTH JOJIOB KaKJOMY M3 CYNPYTOB IPH PACTOPKEHUM Opaka, eciu
MIOCYUTAET, YTO C YYETOM KOHKPETHBIX JKU3HEHHBIX OOCTOATENIbCTB OJHOMY H3
CYNPYTOB BEPHYTh TAKOU JOAT OyJET Jeryey.

B npaBoBoil gokTpuHe mpobiieMe omnpenesieHusl A0Jed U pasjienia 00IIero
UMYILECTBA CYNPYroB ynaeiaeHo Oonbiioe BHUMaHue. OJHAKO yKa3aHHbIE
po0JeMBbl HE TEPSIIOT CBOEH AaKTyaJlbHOCTH M ceroAHs. Ha 3akoHomatenbHOM
YPOBHE OTCYTCTBYIOT OTBETHI Ha BOIPOCHI, KOTOpPbIE BO3HUKAIOT y CYAOB B
MIPAKTUYECKOM IpaBolpuMeHeHnr. OTCYTCTBYIOT U MOJAPOOHBIE Pa3bICHEHHS I10

naHHbIM BoripocaM oT BepxoBHoro Cyna Poccuiickoit @enepaunu. Bcee Bbiie

30



MEPEYUCICHHOE W OOOCHOBBIBAET AaKTYyaJbHOCTh HCCIEIOBaHUS MPOOJIEMbI
onpeesieHust 10Jel U pasjiesia 00IIero UMYIIECTBa CYIIPYTrOB B TEOPUHU TPaBa.

Ha ceronHsimiauii IeHb CYIIECTBYET JBa MOJXO0/Ia K TOJKOBAHHIO TEPMHUHA
«pazjenn» NPUMEHUTENbHO K 00IIeMy UMyIIecTBY cynpyroB. CoriiacHo nepBoMy
U3 HUX ONpejesieHue J10eil B 00lleM MMYIIECTBE MPEACTaBIsIET CO00 YacTHBIN
ciyyaid pazgena. Tak, B IIUPOKOM CMBICJIE pa3/iell UMYIIECTBA CYNPYIroB - 3TO
MpEeKpalleHne 3aKOHHOTO pekuMa O0lIeld COBMECTHON COOCTBEHHOCTH CYIPYTOB.
Ou4eBUIHO, YTO YCTAHOBIICHUE JOJIEM Ka)KJOro W3 CynpyroB B IpaBe Ha oOlee
HMMYIIECTBO BJICUET MpeKpalieHue o0Iiei COBMECTHOM COOCTBEHHOCTU CYNPYTOB U
o0pa3oBaHuE B OTHOIIEHUHU 3TOTO MMYIIECTBA WHOTO, OTJIMYHOI'O OT 3aKOHHOTO,
MPaBOBOTO peXuMa - OOIIeH T0JeBOM COOCTBEHHOCTH. B 3TOM cMbIcie
CIpaBeJIJIUBO YCJIOBHOE O0O3HaueHue - «pazfen Ha nonu». Kak ormeuaer A.B.
CrnemnakoBa, «B pe3yjibTaTe pasjelia MOTYT BO3HHUKHYTh KakK JBE TOJHOCTHIO
CaMOCTOSITEJIbHBIE WMYIIECTBEHHBIE MAacChl, TaK W JIB€ JIOJU B HMYIIECTRBE,
HAaXOJAIIEMCsI B 001Ieil 10JIeBOil cOGCTBEHHOCTHY . B pamkax cyneOHoro pasuena
o0lller0 MMYyIeCTBA CYNPYroB JaHHBIM BBIBOJ, KOCBEHHO TOJTBEPXKIAECTCS
cymectBoBaHueM B cT. 38 CK P® u B 1. 4 cr. 256 I'K P® ykazanus Ha TO, 4TO
ompeNiesIieHUe J0JIel MPOU3BOAUTCSA CYAOM MpPHU pasjiesie UMYIIEeCTBa CYMPYroB.
bonee Toro, Bcs pernamentupoBanHas B cT. 38 CK P® mpoueaypa paznena mo
oOllleMy TMpaBWJIy CBOJUTCS HMMEHHO K OINpENeNeHUI0 JoJiei, Torjaa Kak
pacrpeielieHue KOHKPETHOTO MMYIIECTBA COTJIACHO MPUCYKICHHBIM JIOISIM
OCYIIECTBIISIETCS] CYAOM JIMIIIb 110 TPEOOBAHUIO CYNPYTOB UM OJTHOTO U3 HUX.

B 10 xe Bpemsa u3z m 1 cr. 254 T'K PO ogHO3HAa4yHO cieayeT, 4To
omnpeJiesieHne J10Jei B OOIIEM HMYIIECTBE HE TOXKJIECTBEHHO paszfeny OOIlIero
MMYIIECTBA MEXJY yYaCTHUKaMH COBMECTHOM COOCTBEHHOCTH, U  €ro
MpeABAPUTEIBLHOE OCYIIECTBICHHE - HEOO0XOJMMOE YCIOBUE ISl pasjena.
BeposiTHO, yka3aHHasi HOpMa SIBISIETCSI OCHOBOM BO3HMKHOBEHHS Y3KOTO MOAXOJa
K OMPENIENICHUIO MOHATHUS «pa3jie] UMYIIECTBA CYNpyroB». B y3kom cwmbiciie moj

pa3nesioM MOHUMAETCsl MpeKpalleHue oO0IIell COOCTBEHHOCTH U YCTaHOBJIEHUE

YCrenaxosa A.B. [TpaBooTHOIIEHUs cOOcTBeHHOCTH cynpyros. C. 199.
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pasgenbHON coGcTBeHHOCTH'. VIMEHHO B IOTHOM IPEKPAIICHHH —PEXHMa
obmHuocti, no wMHenutro W.B. JKununkoBoif, 3akiouaercs wuaes pasaena
CYMPYKECKOT0 I/IMYIHCCTBEIZ. Omnpenenenue aonei B o01IEM UMYIIECTBE CYNPYTOB
B JIaHHOM cClly4yae SBISIETCSI OCHOBaHUEM TMpeKpalieHusi o0OIIeil COBMECTHOU
COOCTBEHHOCTH, MPEIIECTBYIOIIUM pa3eiy.

[IpoOnemam ompeneneHust J0de€dl paszfena CyNpyKeCKOro HMYIIEeCTBa
nocatuiia cBoto padoty T.B. Kpacnoa. B nyonukanuu «IIpoGiaema onpenenenus
J0JIeH mpu paszjene oOIero UMyIecTBa CYNpyroB» aBTOP BbIAEISET MpoliieMy,
CBSI3aHHYIO CO CPOKaMH MCKOBOW JIABHOCTH, O KOTOPBIX UJET peub B 1. 7 cT. 38 CK
P®, paszgensger mNOHATHS ONpEAEICHHS JI0JIe B HMMYIIECTBE CYINPYroB U
HEMOCPEJCTBEHHO pa3jielia UMYIIECTBAa MEXY CYNPyramu, UCCIEAyeT OCHOBAHUS
JUTSL OTCTYILICHUS CyJla OT IPUHIMIIA PABEHCTBA JOJICH.

T.B. KpacHoBa oT™MeUaeT, 4YTO «IPUMEHEHHE Y3KOT0 MOJX0Ja B TPAKTOBKE
MOHATUSL «pa3faen umymectBa» B m. 7 cr. 38 CK P®, mo cyru, o3Hayaer
pacrpoCcTpaHeHUE CPOKa UCKOBOM TaBHOCTHU K PACHPENCIICHUIO MEXAY CynpyraMu
KOHKPETHOTO HMMYIIECTBAa, HO HE K onpeneneHuro npoieir. Otka3 cyna
YAOBJIETBOPUTh TpeOOBaHHWE O pa3feie KOHKPETHOTO HMYIIECTBAa COIJIACHO
MPUCYKICHHBIM JIOJISIM HEBO3MOXEH J1a’K€ B CBSA3U C MPOIYCKOM CpPOKa MCKOBOM
TABHOCTHU B CWIIY Hanuyus 11. 3 cT. 252 'K PO».

Takum 00pa3oM, aBTOp CUMTAET, YTO CPOK MCKOBOW JTaBHOCTH,
ynoMmuHaeMmbli B 1. 7 cT. 38 CK P®, MOXeT NpUMEHSTHCS JUIIb K BOMPOCY
onpeznenenus nonei. CreqoBaTeNlbHO, B YKa3aHHYI0 HOPMY HEOOXOJUMO BHECTH
COOTBETCTBYIOIIME HU3MeHeHus. Ha Ham B3risiag, ¢ MHEHHEM aBTOpa CTOUT
coriacutbcsi. BHeceHue TakuxX TMPaBOK MOXET CTaThb OJHUM W3 CIOCOOOB
noBbIeHUsT 3(G(PEKTUBHOCTH MPUMEHEHUS] CPOKOB HCKOBOM JIaBHOCTH K
TpeOOBaHUAM O paszjese o0Iero uMymiecTa cynpyroB. Panee 6610 000CHOBaHO,
YTO B TOM BHJI€, B KOTOPOM HOpMa 3aKperjieHa ceilyac, He JaeT HUKAKUX MpaBuil

€€ IPUMECHECHHUS.

1‘1€gbpaH06a E.A. Cnenxu, 3akntoyaembie Mexay cynpyramu. C. 187.
2)Kununrosa H.B. IIpaBoBoii pexxuM umyIiecTBa uwieHoB cembu. C. 193.
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B Hayke W 3aKOHOIATETHCTBE KOHCTPYKIIHS «pa3fe OOIIero MMYIECTBa
CYNIPyTOB» TPUMEHSETCS B JIBYX OJWHAKOBO CIPABEIJIUBHIX 3HAUYCHHUSX: pa3fel
KaK TpoIeaypa TPEeKpameHnus OO0IIed COBMECTHON COOCTBEHHOCTH CYIPYTOB U
HETIOCPEICTBEHHO pa3lied KaKk OCHOBAHME MpEKpamleHusi OOUTHOCTH HWMYIIECTBA.
KoHCcTpyKIust «omnpeieieHne oI B UMYIIECTBE» MPEIOIaraeT Omnpe/ecHue
7oJiel B TIpaBe Ha 00IIee MMYIECTBO U B 3aBUCHMOCTH OT TIOHMMAaHUSI TePMHUHA
«pasziel  UMYIIECTBa» MPEACTaBIsAET COO00W JMOO0 OAWH W3 BO3MOXKHBIX
pE3yNIBTaTOB paszfena, JU00 HE3aBHCHUMYIO OT HETO TMPOIEAypY NpeKpanieHus
obmeit coBMecTHOM coOcTBeHHOCTH. [IpeoOpa3oBanme o0OIIEH COBMECTHOM
COOCTBEHHOCTH B pa3leIbHYI0O HE MOXXET MPOUCXOJHUTHh 0€3 MPOMEXYTOUHOTO
ompenesieHus JoJied B MOpaBe Ha oOmee wumymecTBo. Bo u3zbexanue
MIPOTUBOPEYHA, BO3HUKAIONIUX B OTCYTCTBHE €IMHOOOPA3HOTO YIMOTPEeOJSICHUS U
TOJIKOBaHUSI TEPMUHOB, U ¢ yueToM TpeboBanuil 1. 1 cT. 254 'K P® MbI nonaraem
LeJIeCO00pa3HbIM CIIEYIOIIEE COOTHOLIEHHE. TepMUH «pas3den HMMYyLIecTBa
CyIIpyTroB», B TOM UYHCJE C YYETOM DHIMKJIONEIUYECKOTO 3HAYCHHS CJIOBa
«pasfen» - paclpeleleHHe’, NODKSH OBITh HCTONKOBAH KAK «IPEKpAICHHE
oO11eit COOCTBEHHOCTU CYNPYroB MYyTEM pacClpellesieHUs MEXIy CyInpyramu
KOHKPETHOTO UMYIIECTBA, HAKUTOTO B MEpUO Opaka, WiH mepeayn yKa3aHHOTO
UMyIecTBa (€ro 4YacTH) OJHOMY W3 CYNPYroB C KOMIICHCAIIUEH CTOMMOCTH
COOTBETCTBYIOIIETO0 MMYIIECTBA (€T0 YacTH) Apyromy cympyry». «OmpenencHue
noneid B 0OmEeM WMYIECTBE CYNPYTroB» OyaeT paccMaTpuBaThCs —Kak
«IpeKpanieHue  o0meil  COBMECTHOM  COOCTBEHHOCTHM  CYNPYTrOB  IyTEM
YCTAaHOBIICHHS JTOJIEM B MpaBe OOIIe COOCTBEHHOCTH CYIPYrOB B OTHOIIECHUU
MMYIIECTBA, HAXUTOro B mepuoja Opaka». B cinydae mnpekpaiieHust oOuen
COBMECTHOU COOCTBEHHOCTH CYMPYTOB B CYyJ€OHOM TOPSJIKE OMPEICICHHE TOICH
OyJeT BBICTYNAaTh CAMOCTOSTENIBHOM CTajuel, B pe3ylbTare KOTOpoil oOpaszyercs
oOmast joyieBasi COOCTBEHHOCTh CYNPYrOB Ha HMYIIECTBO, HAXKUTOE B TEPUO

Opaka. Hecmotps Ha TO, 4TO (haKkTUUYECKU OMpeAesieHUE I0JIeM M pa3fen MOryT

YOocez06 C. 1. Tonkosslit cioBapsb pycckoro s3bika. M.: U'TH Texnonoruu,
2005. C. 206.
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COBMAJaTh BO BPEMEHU, HOPUAUYECKH pa3fen oOiero uMymiecTsa Oyner
OCYIIECTBIISITECSA CYJOM TOJBKO MOCIE MPEIBAPUTEIBHOTO OINPEIEICHUs 107U
KaXJIOT0 W3 CYNPYroB B OOIlEM UMYIIECTBE U MO TPEOOBAHUIO CYNPYroB WU
OJIHOTO U3 HUX. B 3TOH CBs3M HOPMATUBHOE PETyIMPOBAHUE COOTBETCTBYIOIIUX
oTHoleHu Tpebyetr uamenenui. IIpouenypa, pernmamentuposanHas B cT. 38 CK
P®, nomxkna HocuTh HazBaHue «lIpekpamieHume  oOmIel  COBMECTHOM
COOCTBEHHOCTH CYMNPYTOB» C Y4E€TOM 3TOM OCOOEHHOCTH BO BCEX MOJOKEHUSX,
coaepxaiuxcs B ctatbe. M3 m. 7 ct. 38 CK PO HeoO0x011MMO UCKITIOUUTH TPABUIIO
O IMPUMEHEHHH CPOKa MCKOBOW JABHOCTU K TPEOOBAHUSM OBIBIIUX CYIPYTrOB U
3aKpenuTh B HEM MeEXaHU3M O€3yCIIOBHOTO MpeKpalieHus: oOieid COBMECTHOU
COOCTBEHHOCTH OBIBIIMX CYHPYrOB B CBSI3M C MCTEYEHUEM Cpoka (3 roaa) mocie
pacTopkeHus Opaka.

Takum oOpa3oMm, B HacCTofIllee BpeMsi CEMEHHOE 3aKOHOAATEIbCTBO,
perynupyroliee nopsaoK pasjesia UMyIecTBa CYIPyroB U MOPSI0K ONpeaeaeHus
noyie, mpoOenbHO, B CBA3M C uYeM Hyxzaaercs B jgopabotke. I[lpu
COBEPIICHCTBOBAHMU  YKa3aHHBIX  HOPM  JOJDKHA  OBITh  THIATEIBHO
MpoaHaIM3UpPOBAaHA  HAKOMUBIIAsCA  CcyneOHass  NpakTUKa  NPUMEHEHUS

HCCICAYCMBIX HOPM, a TaAKIKC BbIBOAbI YUYCHLIX-IIPABOBCI0B.
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AHAJIN3 ITIPABOIIPUMEHUTEJILHOM ITPAKTHUKU

Panee HamMu TPUBOAWIOCH HOpPMa, COTJIACHO KOTOPOW CyA, NPUCYAUB
MMYIIECTBO OJTHOMY W3 CYIPYTOB, JOJKEH MPUCYIUTH JCHEKHYIO KOMIECHCAIUIO
ATOTO HUMYylIeCcTBa Jpyromy cymnpyry. IIpoananu3upyeMm peleHue cyna Mo
naHHoMy Bompocy — Pemenune CapmaHOBCKOro pailoHHOro cyna PecnyOnnku
Tarapcras mo gemy Ne 2-112/2017%,

YyacTHUKaMU MO JIeNly BBICTYNHJIM CYNPYTH, Opak MEXIy KOTOPbIMU Ha
MOMEHT CyJIEOHOTO pa30upaTeNbCcTBa ObLI yKE PACTOPTHYT PEUICHUEM MHUPOBOTO
cynpu. Mctiom mo neny sBisieTCS CyNpyra, a OTBETYMKOM, COOTBETCTBEHHO,
cynpyr. CHopHO€ HMMYIIECTBO aBTOMOOWJIb, KOTOPBIN OB HAXWUT B IEPHO]T
OpauHbIX OTHOLICHUH. TUTYIBHBIM BIaJEIbLIEM aBTOMOOUIIS SBIISIETCS OTBETUHK.
B ero mnonp3oBaHMM M HaxOAWTCS CIOpHOE uUMYylecTBo. McTiom nanHoe
HMYIIECTBO OIleHeHO B 250 ThIC. pyOIIeH.

Hcren 3adBun TpeOOBaHUE O BBIICIECHUU €l aBTOMOOWJIS, a OTBETUYHKY —
KOMIIEHCAIMIO B pa3mepe 125 Toic. pyo.

OTBEeTUMK MCK HE MPHU3HAN YTBEPXKJasi, 4TO LI€HA aBTOMOOWIISI 3aBBIIICHA U
npocws TepeaaTb aBTOMOOWIbL €My, a JCHEXKHYI0 KOMIICHCAIIUI0 TOTOB
BBITIJIATUTb.

[Tpu npuHATUM pellieHus Cyll PYKOBOJCTBOBAJICS CIEAYIOIIMMHU HOPMaMHU.

B cuny . 1 c1. 39 CK P®, «tipu pazzgene oOliero uMyiiecTsa CynpyroB u
OMpENICNICHUH JI0JIE B 3TOM HMMYILECTBE JOJIM CYNPYroB MPU3HAIOTCS PaBHBIMU,
€CJIM UHOE HE MPEAYCMOTPEHO JOTOBOPOM MEXIY CYNPyTramMu».

B coorBercTBUHM ¢ a03. 2 4. 3 cT.38 CK P®, «tipu pasumene oOIero
MMYIIECTBA CYNPYroB CyJ 1O TpeOOBAaHUIO CYNPYroB OMNPEAEIieT, Kakoe
MMYIIECTBO MOJICKUT Mepeade KaxaoMy U3 cynpyroB. B ciyuae, ecnu ogHOMY

U3 CyOpyroB TNEepeAaeTcs HUMYIIECTBO, CTOMMOCTh KOTOPOTrO IMPEBBIIIAET

! URL: http://sudact.ru/regular/doc/35pmk071HOgp/ (nata oGpamenmus: 03.05.2017)
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MPUYUTAIONIYIOCS €My JIOI0, APYroMy CYNPYry MOXET ObITh MPUCYXKICHA
COOTBETCTBYIOIIASI ICHEKHAS UM MHASI KOMIICHCAITUSI».

Cyn cuMTaer, 4TO y4YacTHHKAaM COBMECTHOM COOCTBEHHOCTH B CIIOPHOM
aBTOMAIIIMHE JOJM HEOOXOAMMO MPHU3HATh PABHBIMHU, TO €CTh KaXIOMYy U3 HHUX
onpenenuts no 1/2 nonu.

OTBEeTUUK MOSICHUJ, YTO OIEHHUBAET aBTOMOOWIL Ha 230 ThiC. pyOnew, B
KOTOPOM HYXIAeTcCs, TaK KaK HE0OXOAMMO €3[UTh Ha pabOTy W MOSICHUJ, YTO Y
HCTHIIBl HET BOJMTEIBCKOTO YJIOCTOBEPEHHUS, @ IOTOMY OHA HE 3aMHTEPECOBAHA B
UCIIOIb30BaHUU ABTOMOOUIIS.

B cynebHoM 3acemaHum HCTHIIA TaK K€ COINIaCWIach 0O€3 MIPOBEACHUS
OLICHOYHOW 3KCHEPTU3bI ONPEETUTh CTOMMOCTh aBTOMOOWIIA B pazmepe 230 Toic.
pyOIei.

IIpu Takux oOcCTOATENbCTBAX, C Yy4eTOM OajlaHca HHTEPECOB KaXKIOou
CTOPOHBI B HUCTOJb30BAHUM CIIOPHOTO aBTOMOOMIIS, Cy/1 T0JIaraet, 4To TpeOoBaHUE
HCTIIa O BBIJACICHUU aBTOMOOWIIS B €€ MOJb3y HE MOJICKHUT YIOBIECTBOPECHHUIO.
CrnenoBaTeNnbHO JAEHEKHYIO KOMIIEHCAIIUIO Ha CIIOPHBIA aBTOMOOWIbL HEOOXOAUMO
BBIJICTIUTh UCTILY B JI€HEKHOM BbIpakeHUU 230 Thic. pyoseit : 2 monmu = 115000
pyOnei, a aBTOMOOUIIb OCTaBUTH B MOJIH30BaHUU Y OTBETUHKA.

W3 mpuBeneHHOro pelieHusl CIAeAyeT, 4TO CyJA, NpUHUMas BO BHHUMAaHUE
JIOBOJIbI CTOPOH, PEIIaeT, KOMy UMEHHO OyAeT MpUHAIIeKATh UMYIIECTBO, 3 KOMY
CTOMMOCTh JIaHHOTO HMYyIllecTBa OyJneT KOMIleHcHupoBaHa. B manHOM chydae
OTBETYHUK MOSCHWI CYJly, UTO CIIOPHBIM aBTOMOOWIIbL HYK€H €My IJisi paboThl, a
MCTHUIIA BOOOIIlE HE MOXKET UM MOJIb30BaTh BBUY OTCYTCTBUS BOAUTEIHCKUX IPAB.
Cyn peuun 1ei10 UHbBIM 00pa3oM, 4eM ObLIO 3asBJIEHO B UCKOBBIX TPEOOBAHUSIX, U
OCTaBUJ AaBTOMOOWIb OTBETYMKY, a JCHEXKHYI0O KOMIIEHCAIIMI0O B pa3Mmepe
MOJIOBUHBI CTOUMOCTH aBTOMOOMIISI — UCTHIIE.

B ocHOBHOI 4YacTu AaHHON pPabOThl HaMH OBUIA MCCIIEIOBAHBI BOIMPOCHI
paszesia COBMECTHOTO HMYIIECTBA CYNPYroB M OOMUX AOJAroB cympyroB. Ha
CEerOAHAIIHUN XK€ JEHb AKTyaJIbHBIM OCTA€TCS BOMPOC O pPa3lesie WMYIIECTBA,

HaxoAsIerocsa B kpeaure. Ha nmpuMepe oqHOro M3 pelieHud CylIoB pacCMOTPUM
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naHHbli Bompoc — Pemenne KupoBckoro paiionHoro cynga r. CaparoBa or 6
ampertst 2017 roma Ne 2-1780/2017*.

CropoHaMy 1O Jelly BBICTyHNWIM ObIBIIME Cynpyrd (Opak Ha MOMEHT
pa3z0upatenbcTBa ObLI PACTOPTHYT BCTYNMBIIMM B 3aKOHHYIO CHJIy pPELIEHUEM
MupoBoro cynen). Ucren — cynpyr. OTBeTuuK — cynpyra. B cyn Obu1 mosian Uck o
MPU3HAHUU TIpaBa COOCTBEHHOCTH Ha 1/2 101aM KBapTHUPHI.

HcTten MOTUBUPOBAJI CBOM TPEOOBAaHHUS CIEIYIOIIHM.

OTBeTYMKOM Ha KpeAWTHBIE CpeAcTBa ObUla NpPUOOpETEeHa KBapTHUPA,
KBapTHpa HaxXOAuTcs B 3ajore y Oanka. Ha mMomeHT mpuoOpereHus, KBapTupa
OblJIa HENMpUroAHa sl IPOXKUBaHUA U TpeOoBasia peMoHTa. CTOMMOCTh PEMOHTA
cocrapmia | 531 845 pyOneit. PeMOHT mpom3BOIMIICS Ha OCHOBaHWHM JIOTOBOpA
noapsga or 10.01.2013 ropa, ommara mo KoTopoMy mpousBeAeHa uctuom. [lpu
TaKMX OOCTOSTENbCTBAX, MCTEIl IOJIaraeT, 4ro y HEro BO3HUKIO IpPaBO Ha
HEJBMKUMOE UMYIIECTBO. JJ0OOpPOBONBHO MPOU3BECTH pa3leid KBapTUPbl OTBETUYHK
oTka3zanack. [lpocuT cya mpu3HaTh NMpaBO COOCTBEHHOCTH HUCTHA Ha 1/2 monu
KBapTHUPBHI.

[IpencraButenn OTBETYMKA B CYA€OHOM 3acellaHWd B YJIOBJIETBOPEHUU
HCKOBBIX TpeOOBaHUN MPOCHIM OTKa3aTh, MOCKOJBKY CIIOpHas KBapThpa ObLia
npuoOpeTeHa 10 Opaka Ha KpeAUTHBIE CPEACTBA, KOTOPBIE BHIIJIAYMBAET OTBETUHK.
CTouMOCTh pEMOHTa IO JOrOBOPY NOJpsJa SIBISETCA 3aBbIILICHHOW. PeMOHT,
MPOM3BEACHHBIM B KBapTHpPE, HE CBUICTEIBCTBYET O HAIMYAU HEOTICITMMBIX
VIIYUIICHUH, KOTOPhIE 3HAYNTEITFHO YBEITUMYUBAIHN OBl €€ CTOUMOCTb.

Cyn ObuH clienaHbl CAEAYIOINE BBIBOBL.

B cuny m. 1 ctr. 36 CK P®, «umymiecTBo, mpuHAANEKABIIEEe KaXKIAOMY W3
CYNpPYToOB 10 BCTYIUIEHHS B Opak, a TakKe MMYILECTBO, MOJYYEHHOE OJHUM U3
CYIIpyroB BO BpeMs Opaka B Jap, B MOPSJAKE HACJIEIOBAaHUA WU IO HHBIM
0€e3BO3ME3AHBIM CJeIKaM (MMYIIECTBO KaXJAOr0 W3 CYIPYroB), SIBISIETCS €ro

COOCTBEHHOCTBHIO.

! URL: http://sudact.ru/regular/doc/RPLHMwbBDAIV/ (nata o6pamerus: 05.05.2017)
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Cornacho ct. 37 CK PO, «uMymIecTBO KaXaA0r0 U3 CYIPYrOoB MOXET OBITh
MIPU3HAHO CYJOM MX COBMECTHOM COOCTBEHHOCTBIO, €CJIM OYJET YCTAaHOBJIEHO, UTO
B Mepuoj] Opaka 3a c4eT OOIIero UMYIIeCTBA CYNPYroB UM UMYIIECTBA KaXKI0TO
U3 CyNpyroB JIMOO TpyJda OJHOTO W3 CYHPYroB OBbUIM MPOU3BENECHBI BIIOXKEHUS,
3HAYUTENBHO YBEIMYMBAKOIIWE CTOMMOCTh 3TOI0 HMMYLIECTBAa (KAalMTaJbHbBIN
PEMOHT, PEKOHCTPYKIIUSI, IEPEOOOPYIOBAHUE U APYTHE)».

B cuny 9. 1 ct. 39 CK P®, «ipu pasnerne o61iero uMymecTsa CynpyroB u
ONpEJENICHUH J0JIed B 3TOM HMMYLIECTBE AOJU CYNPYroB NPHU3HAIOTCS PaBHBIMU,
€CJIM MHOE€ HE NPEyCMOTPEHO I0TOBOPOM MEX]Y CYIpPYyra».

N3 n. 15 TIMIBC «O mnpuMeHeHHH CyJaMH 3aKOHOJATeNbCTBA MPHU
pPacCMOTPEHUHU JIeJl O PAaCTOPKEHHHM Opakay» ClenyeT, YyTOo «OoOuiell COBMECTHOMU
COOCTBEHHOCTBIO CYIIPYTOB, NOJJIEXKAILEH pa3ieny, ABIIeTcs JI000e HAKUTOE MU
B nepuoj; Opaka IBHKUMOE M HEIBUKHMOE UMYIIECTBO, KOTOPOE MOMKET OBITh
00BEKTOM IpaBa COOCTBEHHOCTH I'pa)kJaH, HE3aBUCUMO OT TOr0, HA MUMs KOO U3
CYIIPyTOB OHO OBUIO NPHUOOPETEHO WM BHECEHBI JACHEXKHBIE CPEJCTBA, €CIU
OpayHbIM JIOTOBOPOM MEXJIY HUMHU HE YCTAaHOBJIEH MHOW pPEXKUM 3TOTO
MMYIIECTBAY.

JI1st mpu3HaHUS UMYIIECTBA COBMECTHO HAaXKUTHIM CYIpyramMu HeoOXOIuMo
HE TOJBbKO MOATBEPKIECHHE (DaKTa TrOCYJapCTBEHHON PErucTpallH 3aKIHOYEHHS
Opaka, KOTOpasi MPOU3BOJUTCS B MOPSAJIKE, YCTAHOBICHHOM ISl TOCYJapCTBEHHOMN
pEruCcTpaluy aKTOB TIPAKJAHCKOIO COCTOSHMS, HO W Halu4yhe OOCTOSATEIBbCTB,
MOATBEPKAAIOLIUX TPUOOPETEHNE CIOPHOTO UMYILECTBA 32 CUET OOIIMX JOXO0JI0B
CYIIPYTOB.

B cyne6HoMm 3acenanuu yctaHoBieHo, uto 23.01.2013 roga 3a oTBETYHMKOM
3apEerucTpUpPOBAaHO MPAaBO COOCTBEHHOCTH Ha KBapTupy. KBapTupa npuoOperena
Ha KpPEAUTHBIE CPEICTBA, MPEAOCTABICHHbIE OAaHKOM, M HAXOIWUTCA B 3aJ0re Y
OaHKa.

B cyneOHoM 3acemanuu ycTaHOBIEHO, uTo ¢ uUioHSA 2013 roma mo HOsSOPH
2013 roma, TO €CTh B NEPUOJ COBMECTHOTO MPOKUBAHUS B CIHOPHOW KBapTHUPE

IMPOU3BOAUIICA PEMOHT, YTO CTOPOHEI HE OCIIapHBAJIN.
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O6pamasice B cyq ¢ TpeOOBaHUSIMU O MPU3HAHUU CIOPHOW KBApTHUPHI
COBMECTHOM COOCTBEHHOCTBIO, MCTEIl YyKa3blBae€T, 4TO B IMepuoj Opaka Ha
JICHEXKHBIE CpelICTBa HCTIIAa ObUIa MPOMU3BEJCHA INEPEIUIAHUPOBKA KBapPTHUPBHI,
BBITIOJIHEH BBICOKOKAYECTBEHHBIM, JIOPOTOCTOSIIUN, KamUTaldbHBIA PEMOHT Ha
obmryro cymmy 1 531 845 pyOnelt, pe3ynbTaToM KOTOPOTO CTajl CYIICCTBEHHBIC
HEOTACIUMBIE  YIYYIICHUS KBAapTUPhl, 3HAYUTEIbHO YBEIWYUBAIOIIUE €€
CTOUMOCTb.

CornacHo 3aKJIIOYEHUIO W JIOTIOJHUTEIBLHOMY 3aKIIOUEHHUIO SKCIEPTOB,
pPBIHOYHAS CTOMMOCTHh KBapTUpBI cocTaBiser 1271 000 pyOneit. PrrHOUHAs
CTOMMOCTH KBAPTHUPHI MOCIIE MPOU3BEACHHBIX PEMOHTHO-CTPOUTENIBHBIX paboT 0e3
ydeTa Ipou3BeAeHHON TieperianupoBkH, coctabiser 1 791 000 pyOGieit, ¢ yaeTom
npousBeAeHHON meperuianupoBku — 1 835 000 pyOseit. PeiHOYHAS CTOMMOCTH
HEOTACIUMBIX YIydllleHUH B KBapTUpe cocTaBisieT 571 653 pyons 91 komeiika, ¢
y4eTOM TPOU3BEICHHON TeperuianupoBku — 631 685 pyOreit, 4To COOTBETCTBYyET
(haKTUYECKOW CTOMMOCTH HEOTJECTUMBIX YIYyUIIICHUH.

Cyn Hamen BO3MOKHBIM MOJOXKUTh YKa3aHHbBIE BBIIIE 3aKIIOUECHHS B OCHOBY
MPUHUMAEMOTO PEIICHUS.

Bmecte ¢ Tem, cyn mojaraer, 4To HE BCSAKHUE CTPOUTEIBHO-PEMOHTHBIE
paboThl MOTYT TOBJI€YbL MpPUOOpeTeHHE mpaBa Ha kBaptupy. K HeoTmenumbiM
VIYUYIIEHUSAM, BIIEKYIIMM HW3MEHEHHE COOTHOIICHHE [O0Jel, Mpexae BCEero,
OTHOCHUTCS YBEJIMUEHHE TOJIE3HOM IJIONIaAu CTPOCHUH, a TaK)Ke 3aMeHa OCHOBHBIX
KOHCTPYKTHBHBIX 3JIEMEHTOB, BJICKYIash 3HAUYUTENBHOE YAOpOKaHUE OOBEKTa B
LETIOM.

N3 3akmoueHus: cyneOHOW JKCHEPTHU3bI, MOSCHEHUH SKCIEPTOB, CTOPOH,
CleAyeT, UTO B pe3yjbTaTe MPOU3BEICHHOTO PEMOHTA MPOU3OILIO HU3MEHEHUE
napaMeTpoB KBApTUPHI, CIE0BATEIbLHO, B KBAPTUPE BHIMIOJIHEHA PEKOHCTPYKIIUS.

B cootBerctBuu ¢ m. 1.7.1 IlocranoBnenust I'occtpos PD ot 27.09.2003
Nel70 «O6 yrtBepxknenun IlpaBun M HOpPM TEXHHUYECKOH HSKCILTyaTalluu
KUIUIIHOTO (POHAA», «MEepeoOOpYy/OBAHUE KUIIBIX W HEXUIBIX MOMEIIEHUN B

JKHIIBIX AOMax JIOITYCKACTCs IMPOU3BOAUTL IIOCIIC MOJYUYCHHUA COOTBCTCTBYIOHIIMX
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pa3pelleHnii B yCTAaHOBIIEHHOM MOPSIAKE». Y CTaHOBJIEHHBIX 3aKOHOM pa3pelieHui
Ha MPOBEJICHUE MEPETUIAHUPOBKU KBAPTUPHI CTOPOHAMU MOIYUYE€HO HE OBbLIO.

Takum o00pa3oMm, JEHEXKHBIE CpPEACTBA, IOTPAYEHHBIE Ha TMPOBEJICHUE
nepeodopyIoBaHUsl KBAPTUPHI, IO MHEHHUIO CyAa, HE MOTYT YUYUTHIBATHCS MpHU
OMPENICICHUH JOJIU BIIOKEHUU, OMPENENAIONINX CYIIECTBEHHOCTh HEOTIETUMBIX
YIIYUYIIEHUN KBAPTUPHI.

Cynl KpUTHYECKHM OTHOCHUTCS K TMPEACTABICHHOM MCTLIOM pPAaCHUCKE O
MOJIYYCHHUH OT OTBETUMKA B JIOJT JEHEXKHBIX cpeAcTB B pazmepe 1 200 000 pyOneit
Ha PEMOHT KBapTUPHI B MOJATBEPKIECHUU JOBOJOB, YTO PEMOHT MPOU3BEICH UM 3a
CYET  JIMYHBIX  COEpeXEeHUM, TMOCKOJbKY  JOKa3aTeIbCTB  OOBEKTUBHO
MOATBEPKAAIONIMX, YTO MMEHHO YKa3aHHbIE [ICHEXKHbIE CpEeJCTBa ObLIU
MOTPAYCHBI UCTIIOM HA PEMOHT CIIOPHOM KBAPTUPHI, CYAY HE MPEJICTABICHO.

OueHuB TpeACTaBICHHbIE JOKa3aTEIbCTBA B HX COBOKYIHOCTH, CYI
MPUXOJIUT K BBIBOJAY O TOM, YTO HCTIIOM HE MPEACTABICHO CYJy JOKA3aTeJIbCTB
TOTO, 4TO B MEPUOJ Opaka 3a cyeT OOIIero UMYIIECTBa CYNPYTOB UM UMYIIECTBA
KaXJIOT0 W3 CYNPYTroB JUOO Tpyda OJAHOTO M3 CYNPYroB OBLIM MPOU3BEICHBI
BIIO’KEHUSI, 3HAUYUTENIPHO YBEJIWYUBAIOIIUE CTOMMOCTH 3TOr0 MMYILECTBA, U OH B
JAHHOM CJIyyae HE€ JIMIIEH BO3MOXXHOCTH HHBIM CIIOCOOOM BOCCTaHOBUTH
HapyIlIeHHOE, KaK OH IMOJaraeT, UMYIIECTBEHHOE MPaBo.

[Ipu Takux OOCTOSITEIBCTBAX, Y Cyla OTCYTCTBYIOT MPAaBOBBIE OCHOBAHMS
JUTSL TIPU3HAHUS TAHHOTO UMYIIIECTBA COBMECTHOM COOCTBEHHOCTBIO U €T0 pa3jena,
B CBSI3U C 4eM TPeOOBaHHUS UCTIIA O MPU3HAHUM ITpaBa COOCTBEHHOCTH Ha 1/2 ponu
KBapTUPHI YAOBJIETBOPEHUIO HE MOJIJICHKAT.

Takum oOpa3om, UMYIIIECTBO, HAXOASIIEECS B KPEIUTE — B JJAHHOM CITydae B
UIIOTEKE — TaKXKe MOJICKUT pasjeny. B jaHHOM ciiydae criop 3akjroyalcs B TOM,
MMEET JIM TpaBO Ha 4YacThb KBApTUPhl CYIPYT, MOJAralomuii, 4To BHEC
CYILIECTBEHHBI BKJIaJ B JaHHOE€ MMYIIECTBO, YeM Yyiydlluil ero. Panee Hamu
o0o3Havasach mpoOiieMa TPYJAHOM J0Ka3yeMocTu (akTa MPOU3BOACTBA TaAKUX
VIYUYIIEHUA WMEHHO 3a CYET JIMYHBIX CPEJICTB OJHOr0 u3 cynpyron. [laHHoe

cyaeOHOe Je0 JIMIIL MOATBEPKIAeT HaJW4dule BBIACICHHOW MpoOsieMbl. McTiiom
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OBLIO TPEACTABICHO JOCTATOYHO MHOTO JOKa3aTEIbCTB ATOr0 (PaKkTa, OJJHAKO CYI
CyeJl €ro  HeJAOKa3aHHBIM, KPUTHYECKHM OTHECCS K  MPEICTABICHHBIM
J0KazaTeabcTBOM. Kpome TOro, ykaszal Ha TO, YTO MCTEI[ OIIUOOYHO CUUTa
MPOU3BEICHHBIC YIYUIICHUS 3HAUUTEIbHBIMHU.

B nanHoM ciyuae Henb3s TOBOPUTH HU OO0 OMIMOKE cyJa, HU 00 ommubOke
uctua. Ha wam B3misig, 3TO Bce ke Oonplne mpodlieMa HEIOCTATOYHO
3(PEeKTUBHOTO MPABOBOTO PETYIUPOBAHUS pACCMATPUBAEMOIO BOMPOCA, HEXKEIU
HEKOMIIETEHTHOCTH CYyJIEH.

B 3aBepuieHue npoaHanu3upyeM MpUMEP CYJIeOHOro pelieHUs, KOTOPhIM
Pa3pelniioch Mo CyHIECTBY JEJ0 O paszzene oOlIUX JOJIrOB CYNpyroB - Pemienue
3aenbIloBCKOro paitoHHoro cyaa r. HoBocubupcka ot 18 ampens 2017 roma mo
nemy Ne 2-781/2017%,

YyacTHUKaMU MO JeNly BBICTYNWIM CYOPYrd, Opak MEXIy KOTOPBIMHU K
MOMEHTY CyAeOHOT0 pa30upaTeabCcTBa pACTOPTHYT BCTYMUBIIKUM B 3aKOHHYIO CHITY
pelieHreM MUpOBOro cybu. McTen — cynpyr, OTBETYHK — CyNpyra.

Hcrenr obOpaTtuicss B Cyq C HMCKOM K OTBETUYHUKY O pas/iesieé COBMECTHO
Ha)KUTOTO UMYIIECTBA.

B obocHOBaHuEe MCKOBBIX TpeOOBaHUM HCTEIN yKa3al, 4To B MepHoj Opaka
UM ObUT B3ST MOTPEOUTENbCKUNA KpeauT B OaHke. Kpenut ObuT B3AT ¢ coryiacus
Cypyrd U TOTpAu€H Ha HYXIbl ceMbu. B mepuon mnpoxuBanus B Opake Mo
KpenuTy Oblia BhIIUIAY€HA 4yacTh cyMMbl. [locnme pa3Bojga UCTIIOM Oblia Takke
BhITIJIaYeHa HeKoTopas cymMa. KpeauT Oblin mosiHOCThIO Toramied. Ha ocHoBaHuu
M3JI0KEHHOT0, MCTEI] MPOCUT B3BICKATh C OTBETUYHMKA IMOJOBHUHY OIUIAYEHHBIX IO
KPEJIUTY JECHEXKHBIX CPEJICTB.

Cyn npuien K BbIBOAY 00 OTCYTCTBUM OCHOBAHUM MJIS YIOBIETBOPECHUS
3asIBJICHHBIX UCTIIOM TPEOOBaHUM, CChLIASICh HA CIIEIYIONIE OOCTOSITEIhCTBRA.

B cocraB wumyliecTBa, MOMJIEXKAIIET0 pas3fenay, BKIOYaeTcs oOliee
MMYIIECTBO CYNPYIroB, UMEIONIEECS y HUX B HAJIUMYMU Ha BpPEMs PACCMOTPEHUS

nena nubo Haxojsieecs y TpeTbux null. [Ipu paznene uMyniecTBa y4YuTHIBAIOTCS

! URL: http://sudact.ru/regular/doc/0cnsGY 3bbuN5/ (zara o6pamenus: 07.07.2017)
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takke obmme mgonru cynpyroB (m.3 c¢r.39 CK P®) u mpaBo TpebGoBaHus mo
00s13aTeICTBaM, BOSHHUKIIIMM B HHTEPECAX CEMbH.

Ha ocnoBanmm ct1.39 CK P®, «obmue moiru CympyroB MpH pasieiie
o0mero  MMyHiecTBa  CYHPYIOB  pPACHPENESIOTCS  MEXIy  CyNpyramu
MPOTIOPIIMOHATILHO MPUCYKICHHBIM UM JTOJISIM.

B caydae 3akimroyeHdss OAHMM U3 CYIPYTrOB JOTOBOpa 3aliMa WM
COBEpIICHUS WHOM CHEJKH, CBA3aHHOW C BO3HUKHOBEHHEM JI0JITA, TaKOW OJT
MOXXET OBITh MPU3HAH OOMNIUM JIUIIH MPH HATHUYUUA OOCTOSITEIIBCTB, BHITCKAIOIAX
m mn. 2 cr.45 CK P®, Opems moka3plBaHHS KOTOPBIX JIEKHUT Ha CTOpPOHE,
MIPETEHIYIOLIEH Ha paclpEeEIeHUE 10T OB.

Cornacio 1. 2 c1.45 CK PO, «B3pickanue oOpammaercs Ha oOiiee
UMYILECTBO CYNPYrOoB IO OOHIMM 00s3aTeNbCTBAM CYIPYTrOB, a TaKXe I10
o0sA3aTeNbCTBAM OJHOIO M3 CYNPYIOB, €CIH CYAOM YCTaHOBJEHO, YTO BCE,
MOJIYyYEHHOE MO0 0053aTeNbCTBAM OJHUM M3 CYNPYIoOB, ObUIO HMCHOJB30BAHO Ha
HYXKITBI CEMBH».

Takum 00pa3zoM, JUisl BO3JIOKEHUsI Ha OTBETUYHKA COJUIAPHONU OOSI3aHHOCTH
10 BO3BPATY 3a€MHBIX CPEJCTB 00s13aTENIBCTBO JOJIKHO SIBIATHCS OOIINM, TO €CTb,
Kak cienyet u3 1. 2 cT. 45 CK P®, BO3HUKHYTh 110 HHUIIUATUBE 00OUX CYNPYTrOB B
UHTEpECaX CEMbH, JIMOO SIBIATHCA O00S3aTEIBCTBOM OJHOIO W3 CYNPYIOB, IO
KOTOPOMY BCE MOJYYEHHOE OBLJIO UCIIOIB30BaHO HA HYK/bl CEMbH.

[TynxTtom 2 c1. 35 CK P®, 1. 2 c1. 253 'K P® ycranoBneHna npe3yMmoiius
corjacusi cynpyra Ha JEMCTBUSL JIPYyroro Cynpyra Io paclopsbKeHHIO OOIIMM
UMYIIECTBOM.

OpnHako IMOJIOKEHUsI O TOM, YTO TaKOE COIIACHE MpPEAINoiaraercs Takke B
Cllydae BO3HHMKHOBEHHUS Yy OJHOTO H3 CYNPYIOB JOJIOBBIX 00S3aTEIBCTB C
TPETHUMHU JIMLIAMH, IEUCTBYIOIIEE 3aKOHOATENBCTBO HE COAEPIKUT.

Hampotus, B cuny n. 1 ct.45 CK P®, npexycmaTpuBaromiero, 4ro Mo
00s3aTeNbCTBAM OJTHOT'O U3 CYNPYTOB B3bICKAHHE MOKET OBITh OOpAIllEHO JIUIIb Ha
MMYILECTBO 3TOT0 CYIpPYTa, TOMYCKAeTCsl CYIIECTBOBAHUE Y Ka)JI0r0 U3 CYNPYroB

COOCTBEHHBIX 00513aTEIBCTB.
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CiienoBaTenbHO, B CIy4ae 3aKJIIOYEHUS] OJTHUM U3 CYNPYrOB I0OrOBOpa 3animMa
WJIA COBEPIICHUS MHOW CIEIIKH, CBA3aHHOW C BO3HHUKHOBEHUEM JI0JITa, TAKOW JOJIT
MOXET OBITh MPU3HAH OOIIUM JIUIb MPU HAIUYUU OOCTOSITENLCTB, BBHITEKAIOIINX
3 m. 2 cr.45 CK P®, Opemsi nokasblBaHUsSI KOTOPBIX JIEKUT Ha CTOPOHE,
MPETCHAYIOUIEH Ha PaCIPEICIICHUE JOITA.

Hcrten yka3pIBaeT, 4TO JIE€HEKHBIE CPEICTBA, B3SITHIE UM IO KPEIUTHBIM
o0s13aTeNnbCcTBaM, ObUIN MOTPAYSHBI HA HYK]IBI CEMbH.

[lo manHOMYy nely IOPUIUYECKH 3HAYUMBIM OOCTOSATEIBCTBOM SIBIISETCS
BBISICHEHHE BONPOCOB 00 YCTAHOBICHUM 1M TOJYYECHUS  KPEAUTHBIX
00s13aTeNbCTB, COTJIACHE OTBETYMKA HA MOJYYCHUE KPEAUTHBIX JIEHEKHBIX CPEJICTB
M ObUIM T TOTpPAyYeHbl JCHEXKHBIE CPEICTBA, MOJYUYEHHBIE HCTIIOM Ha HYXKIIbI
CEMbH.

Kak cnenyer u3 martepuanoB jJeia, MOKa3aHUM cBuaeTeneil (akTuuecku
OpauHble OTHOIIEHUS MPEKpalleHbl paHbllle, YeM PacTOPTrHYT Opak, Oosiee TOro
OTBETYMKOM OBUIO TIOJIAHO HCKOBOE 3asBICHHE O PACTOpXKEHUH Opaka u
B3bICKAHWHM QJIUMEHTOB C HCTUA. YKAa3aHHbIE JIOKa3aTeIbCTBA HHUYEM HE
ONPOBEPTHYTHI.

Bmectre ¢ Tem, B Hapymenue mojoxkenuid cT.56 I[TIK P® uctmom
JOKYMEHTAJbHBIX JIOKA3aTEJIbCTB O PACXOJOBAHMM TMOJYYEHHBIX KPEIUTHBIX
CPEACTB Ha HYXIbl CEMbU B IMEPUOJ COBMECTHOTO IPOKHBAHUS CYNPYTrOB HE
MPEJICTABICHO, TaKXE WCTIOM HE TPEICTAaBICHO JOKA3aTeNbCTB HAIUYUA
(hakTHyeckux OpadyHbIX OTHOIIEHWW W BEJECHMSI COBMECTHOIO XO3SMCTBA Ha JaTy
3aKJIFOYEHUS] KPEITUTHOTO IOrOBOPA.

KpenuTtHbie TOTOBOPHI, 3aKIIFOUCHHBIE B TIepuo Opaka, mo cMmbicay cT. 8 'K
P® He sBHAIOTCA OCHOBAaHMEM BO3HUKHOBEHHS [IOJITOBBIX 00S3aTENIBCTB Y
OTBETYMKA, KOTOPBIM HE ObUT CTOPOHOU maHHBIX AoroBopoB. B CK P® Ttakxke
OTCYTCTBYIOT IPABOBBIE HOPMBI, BJIEKYIIIME€ BOBHUKHOBEHHE TaKUX 00513aTEIIbCTB Y
OTBETUHKA.

AHanu3upys NpeICTaBICHHBIE CTOPOHAMH JOKA3aTEIbCTBA MO 3asBICHHBIM

HCKOBBIM Tp€6OBaHI/ISIM Cyad IpuxoauT K BBIBOAY, YTO UCTHOOM B CHUITY MTOJI0KEHU I
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ct. 56 I'TIK P® He nokazaHo, 4yTO UMEHHO YyKa3aHHBIE 3a€MHBIC JEHEKHBIC
cpencTBa ObUIM M3PACXOA0BAHBI CYNIPYraMy LIEJICHANIPABICHHO B HHTEPECAX CEMbH
WIN Ha KOHKPETHBIE CEMEWHbIE MPUOOPETEHMs, OCKOJIbKY J0Ka3aTelIbCTB TOMY
CTOPOHOM MCTLA HE MPEICTABIEHO.

[Ipy 3TOM B CHJIy YKa3aHHBIX BBIIIE HOPM 3aKOHA (PAaKT MNpPUOOpETEHUs
3aiiMa B mepuoj Opaka OJHHUM M3 CYHPYIOB HE SIBISIETCS JOKAa3aTe€IbCTBOM TOTO,
YTO JaHHbIE KPEUTHBIE CPEJCTBA OBLIIM NOTPAYEHBI HA HYKJIbI CEMBHU.

Hcren nosicHsN B CyIeOHBIX 3aCe€JaHUsX, YTO KPEAUTHBIE CPEICTBA ObLIN
NOTpayeHbl Ha MOJATOTOBKY JAETeM K WIKOJIe, OJHAKO JOKAa3aTeJIbCTB JIaHHOMY
YTBEPKJICHUIO HE NMPEJOCTABUII, TAK)KE UCTELl YTBEPKIAJ, UTO JIEHEKHBIE CPEJICTBA
Opanuce UM 4TOOBI HA4aTh CTPOUTENBCTBO JOMa, OJHAKO MOSICHWI CYOy, YTO
CTpo¥Ka Tak U He Obu1a HayaTa. KpoMe Toro, uctel mosiCHWI, 4TO ¢ OTBETYMLEH Y
Hero OblUIa IOTOBOPEHHOCTh, YTO OHA HE MOJAET Ha aJMMEHTHI 10 TE€X IMOp, MOKa
UCTEL HE BBIIJIATUT KPEAUTHI, B CBA3M C YEM CYAOM CJIElaH BBIBOJ O TOM, UTO
VMHUIMATUBA MOJIa4yd MCKOBOTO 3asBJIEHUS HCTLOM BO3HHUKJA B CBSI3M C IOJayei
OTBETUMLEH 3asIBJIC€HUS O B3bICKAHUU C UCTLA aJTMMEHTOB Ha JETEH.

[TockonbKy HCTHOM (PAKT TOTO, YTO KPEAUTHBIE CPENICTBA OBLIM MOTPAUYEHBI
Ha HYKJbl CEMbH HE JI0Ka3aH, CyJ] II0JIaraeT, YTO B HCKE UCTIY CIEAyeT OTKa3aTh.

JlanHoe cyneOHOe [eNl0 BKIIOYAET U3JIOKEHUE peaJbHOM KU3HEHHOU
CUTYalllH, KOrja yxe Oyaydd BHE Opaka Cynpyru 3akIOYMIM HEKOTOPBIE YCTHBIE
JOTOBOPEHHOCTH, OJHAKO BIIOCJIEACTBUM OJWH W3 HUX YCIIOBUSA JOTOBOPEHHOCTH
BBINIOJHATH nepecTtan. CcplUlaThCs HAa TaKyl JOTMOBOPEHHOCTh B CY/€ HE YyIaeTcs.
Kpome Toro, npuBeneHHasi CUTyalusi IeMOHCTPUPYET U MPOLEYyPY YCTAHOBICHUS
MOMEHTa (PAKTHYECKOIo MpeKpalieHus OpayHbix oTHomieHui. Y nanbonee sipko
3/1ECh OTPaXKaeTcs BOMPOC pasjesia OO0UIUX JOJITOB CYNPYroB, a UMEHHO — (pakT
MpuoOpeTeHHs ATUX JOJITOB HA HYXKJbI ceMbu. Panee 3Ta mpoOiieMa HaMU TakKxke
BBIJIENISIACh, @ MPUBEAECHHOE JIEJIO0 €Il pa3 MOKa3bIBAET, UTO JI0Ka3aTh (akT 3aiima
(kpeauTa) UMEHHO Ha HYXKIBl CEMbH TPYIHO JOKa3yeM, a MOpOl M BOBCE HE

JIOKa3yeM.
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METOJUYECKAS PASPABOTKA

3anstie pa3paboTaHO JJisi  CTYJIEHTOB BBICIIEH  oOpa3oBaTeIbHOMN
OpraHu3aIUN.

Jucuuniuna: CeMeitHoe npaBo

Tema 3aHATHA: 3aKOHHBIN PEXUM UMYIIECTBA CYIIPYTOB

DopMa 3aHATHS: JICKIUS.

Metoapbl: CIIOBECHBIE, HCCIIENOBATEILCKHUE.

CpencrBa oOyuenuss (pa3gatounbiii wmatepuan): CeMmelHBbI KOJEKC
Poccuiickonn ®enepauun, IlocranoBnenne Ilmenyma BepxoBHoro Cyaa «O
MMPUMEHEHUH CYJaMU 3aKOHOAATEIbCTBA MPU PACCMOTPEHUH JET O PACTOPKEHUU
Opaka» (B aTtoM akte BepxoBHbiM Cynom P® parorcs pa3bsiCHEHUS MO MOBOIY
npuMeHeHns: cyaamMu HOpM CemenHoro kojekca P®, perynupyrommx nopsaok
pazzesia UMYIIECTBA CYPYroB MIPU 3aKOHHOM PEXXUME UMYIIECTBA).

Hean 3aHATHUA: OpraHu3arus LeJICHANPABICHHOU
MMO3HABATENBbHOU IESTEIbHOCTH  CTYJAEHTOB IO  OBJIAJICHUIO  MPOTrPAMMHBIM
MaTepuaioM  pasziena  «3aKOHHbIA  pPEXUM  HMYIIECTBA  CYHPYTOB»
yueOHoM nuctumuinabl «Cemelinoe rpaBo Poccuiickoit @enepanum.

3agauu 3aHATHSA

1. OO6yuaroniue

- O3HAKOMUTH CTYAEHTOB C MOHATHEM PEXMMa HUMYIIECTBA CYIPYIOB, €ro
BUJIaMH, a TaKKe  HOPMAaTUBHO-NPABOBOM  0a3oif,  OCYIIECTBISIOLICH
periIaMeHTalni0 JAHHOTO NHCTUTYTa CEMEUHOTO TPaBa;

- O3HAKOMUTH CTYAEHTOB C MOHSATHEM M CYIIHOCTBIO 3aKOHHOTO pPEXUMa
MMYILECTBA CYINPYrOB B HAallM JHU, a TAaKKE IMPOBECTH pPa3rpaHUUYCHUSA
(0003HAUUTH OTIIUYUS) €T0 OT IOTOBOPHOT'O PEKMMA UMYIIIECTBA CYIIPYTOB).

2. PasBuBaroiue

- TPENJIOKHUTh CTYAEHTAM KPUTHYECKH OTHECTHUCh K CYIIECTBYIOLIEMY

3aKOHOJATENbCTBY U  MPEANOJIOKUTh, HACKOIBKO 3(PEKTUBHO MPaBOBOE
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pPEryJIMPOBAaHUE UMYIIECTBEHHBIX OTHOIIEHHUI CYNPYrOB MPU 3aKOHHOM PEXUME B
HaIllU JTHU;

- Ha MpuMepax U3 CyAeOHOM MPAaKTUKU MPOJEMOHCTPUPOBATH HATUUUE
npo0eIioB B 3aKOHOJIATEJIbHOM pEryIMpOBaHUU UMYIIECTBEHHBIX
MMPABOOTHOLICHUN CYNPYrOB MPHU 3aKOHHOM PEXUME, BBIICIUB COOTBETCTBYIOIINE
poOJIeMBl.

Ilian 3ansaTHs

1. Oprann3zanuoHHas 4acTh

1.1. [enb: gaTe CTyIeHTaM TEOPETHUYECKUE OCHOBBI PETYJIUPOBAHUA
3aKOHHOT'0 PEXMMa UMYILIECTBA CYIPYTOB.

1.2 AkTyanbHOCTB

2. OcHOBHOE coaepkaHue 3aHATHS

2.1. 3axoHHBIN PEXUM HUMYIECTBA CynpyroB. [I[paBoBoe perynupoBaHue

2.2. TlpobGnembl  MPaBOBOTO  PETYIUPOBAHHS  3aKOHHOTO  PEXHMa
MMYILECTBA CYNIPYrOB

3. IlonBeneHue UTOroB

3.1. Bompocs! 11st 3aKperyieHus] MaTepraia BCero 3aHATUA

3.2.  OOmwmit BEIBOA

Xoxa 3aHATHS.

1. Opranu3zanMOHHAs 4aCTh.

AKTYyalIbHOCTh: CTaTHCTHKA MPOJOKUTEIBHOCTH OpaKkoB yKa3blBae€T Ha
MPEBAIMPOBAHUE CIYyYaeB PACTOPKEHUSA OPaKOB, pe3yIbTaTOM KOTOPOTO SIBIISETCS
pas3aen COBMECTHO HaXKUTOrO umytiecTna. [Ipuuem pexxuM umyniecTsa Cynpyros B
coBpeMeHHOM Poccum npeuMymiecTBEeHHO 3akOHHBIM. Cynpyrum  HeyacTo
pa3AensaoT UMYIIECTBO MUPHO, B OCHOBHOM PELICHUE 3TOT0 BONPOCA MPOUCXOIUT
B paMkax cyneOHoro paszouparenbcTBa. I[lo3ToMy Ha CEroAHSIIHUN JEHb
poOJieMbl TPABOBOTO PETYIUPOBAHUS 3aKOHHOTO PEXUMa UMYIIECTBA CYNPYroB
aKTyaJbHbl W TpPeOyIOT CBOETO pa3pelieHMs, TMpPEeXKAE BCEro, IMyTeM

COBEPIIICHCTBOBAHUS 3aKOHOAATEILCTBA B TaHHOU cdepe.
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2. OcHoBHOe coaep:KaHue 3aHATHS.

Bonpoc 1. 3akonHblii pexum umymectsa cynpyros. IIpaBosoe
peryJMpoBaHue

PexxuM wuMyniecTBa CynpyroB NpE3IOMHUPYETCS 3aKOHHBIM, €CIIM MEXIY
CyIpyramu OTCYTCTBYET JOTOBOP, UTO CIEAYET U3 monoxeHuu 4. 1 cr. 33 CK PO.

CornacHO yka3aHHOW HOPME 3aKOHHBIM PEXHUMOM HMYIIECTBA CYIPYroB
SBJISIETCS PEKUM UX COBMECTHOUM cOOCTBeHHOCTH. K CoBMECTHOU COOCTBEHHOCTHU
CYNIPYTOB OTHOCHUTCS UMYUIIECTBO, HAXKUTOE CYNPyraMH BO BpeMs Opaka.

PexxuMm BnazeHUs M MOJIb30BaHMSI COBMECTHOW COOCTBEHHOCTBIO CYNPYTOB
perynupyercs ctr. 253 'K P®, a raxxe ct. 35 CK PO.

[lo oOmemy mnpaBWly YYaCTHUKH COBMECTHOM COOCTBEHHOCTH C€OOOIIA
BJIAJICIOT U MOJIB3YIOTCA 00IMM uMyliecTBoM. OO1as cOBMeCTHast COOCTBEHHOCTh
CYINIPYTOB sIBJIsI€TCS 0€3/10JI€BOIA.

Cynpyru UMerOT OIMHAKOBBIE TIPaBa U UCIIOJIHSAIOT paBHbIE O0S3aHHOCTHU 110
BJIAJICHUIO, MTOJB30BAHUIO U PACTIOPSKEHUIO 00IIEl COBMECTHOW COOCTBEHHOCTHIO
B cOOTBETCTBUU CO CT. 35 CK PO.

OcHoBaHus pazjena UMYIIECTBA MOXHO pa3leiauTb Ha 2 BUJA!
100POBOJIBHBIN U IPUHYAUTEIBHBIN.

JIOOpOBONBHBIN  pa3fen UMYyIIeCTBa OCYIIECTBISETCS IO B3aUMHOMY
COIJIaCHIO CYNPYTOB.

[IpuHyauTenbHBIN pa3fiel HUMYyIIeCTBA MPOU3BOAMUTCS 1O TPeOOBAHUIO
KpEIUTOPOB JIMOO OJHOIO U3 CYNPYroB B CIydae CIopa MEXIy MYXKEM U KEHOU B
cyneoHom mopsiake. [Ipm 3ToM pasnen uMyHIecTBa CYNPYroB HE MpeKpaliaeT
aBTOMAaTUYECKU OpayHble MPaBOOTHOILIECHHS M, €CIIM OHU OOpaTWINCh B CYH C
NOJOOHBIM 3asIBIICHHEM, IOCJIEIHUN HE BIIpaBE OTKAa3aTh B IMPUEME HCKOBOIO

3asIBJICHHSI IO TOMY MOTHUBY, 4TO OpaK MeX]ly CylIpyraMu He ObLI paCTOPTHYT.
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Bonpoc 2. IIpo6JieMbl NPaBOBOI0 PeryJMpoOBaHUs 3aKOHHOTO pe:KuMa
HMYIIECTBA CYNIPYIroB

JIelCTByIOIIEE CEMEWHOE 3aKOHOJIATENbCTBO B YAaCTH, PETYJIUPYIOLICH
MOPSAIOK pasjena HMYIIECTBA IMPU 3aKOHHOM PEXKHME, HECOBEPIIEHHO H
HYK/Ia€TCsl B CYIIECTBEHHBIX JOPAOOTKaX.

Tak, B 3aKOHOJATENbCTBE HE YCTAHOBJICH MOPSAIOK OMPEACIICHUS CYIbObI
JIWYHBIX JIEHEXKHBIX CPEICTB CYNPYTrOB, KOTOPbIE UMEIU MECTO JO BCTYIUICHHUS B
Opak. B cBsi3u ¢ 3TUM BO3HHMKAIOT MPOOJIEMBbI OMNPEACIICHUS] MPUHAIICHKHOCTH
MMYIIECTBA, MPUOOPETEHHOTO0 B MEpHoJa Opaka, €ciIu OJWH U3 CYOpYyroB
YTBEPKIAET, YTO OHO OBLIO MPHUOOPETEHO HA €ro JIMUHbIE JoOpauyHble COEepPEeKEHUSI.

[IpoGenioM B 3aKOHOAATEILCTBE aBTOP CUMUTAET OTCYTCTBUE TOJKOBAHMS
MOHSATHUS «POCKOIIIb», KOTOPOE UCOJIb3yeTcs B 1. 2 ¢T. 36 CK P®. B cBsA3u ¢ 3TuM
YKA3aHHYI0O HOPMY MPEIAraeTcs AOHOJHUTH CIHEAYIOIIHUM IPEIIOKECHUEM:
«OTHeceHne Bemerd K MpeIMETaM POCKOIIM OCYIIECTBISIETCS CYAOM C YYETOM
MaTepUabHOIrO MOJIOKEHUS CYNIPYTrOB B MEpHOJ Opaka, OLIEHKHA OO0l CTOMMOCTH
COBMECTHO Ha)KUTOT'O0 UMYIIIECTBA U UHBIX UMEIOIINX 3HAYEHUE 0OCTOSITEIILCTBY.

Kpome Toro, He pemieH BONPOC HA 3aKOHOJATEIBHOM YPOBHE O IPOLEAYPE
OompeNieNieHHs] JIMYHOIO BKJaJa cynpyra B o0IIee HMYIIECTBO, MOCPEICTBOM
KOTOpPOro OBbUIM  COBEPUIEHBI  CYIIECTBEHHbICE HEOTACIHUMbIC  YIYyUIICHUSI.
OTCYTCTBYIOT COOTBETCTBYIOIIHE MTOscHEHUS U OT BepxoBHoro Cyna P®. Ha nam
B3IJIAJI, HEOOXOAMMO pa3padboTarh YMOMSHYTYH MNPOLEAYpPY, T.K. B HAcCTOsIIEe
BpEMsI IPUMEHEHUE 3TOM HOPMBbI 3aKOHO/IaTENIbCTBA HA MIPAKTUKE 3aTPYIHUTEIBHO.

He conepXuT AOMKHOTO MPAaBOBOTO PETYJIHMPOBAHUS M BONpPOC 00 00IIemM
paszaene JoaroB cynpyros. Eciam BO BceX cUTyanusX NPUMEHSATH Ty HOPMY,
KoTopas 3akperieHa cerogHs B CK P®, To pemenuss cyqoB B OOJBIIMHCTBE
ciyyaeB OyayT HECIIPABEIJIMBBIMH.

[IpeacraBinsercs, 4YTO yCTpAaHEHUE YKa3aHHBIX HEOCTATKOB JEHCTBYIOIIETO
CEMEHHOT0 3aKOHOJATEIhCTBA MPUBEIET K €IUHOOOPA3HOMY NPUMEHEHHIO €ro

HOPM, a TAKXK€ K UX IIPABUIILHOMY TOJIKOBAHMUIO.
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3. IMonBenenue 0OIIUX UTOTOB:

[IpoBepka ycBOeHUsSI JAaHHOM TEMbI 4Yepe3 CIEAYIOIIME BOMPOCH K
CIIyLIATENsIM JICKIUH

1)  Kakue BUABI pexMMa UMYIIECTBA CYNPYrOB CETOJMHS 3aKPEIUICHBI B
ceMeHOM 3akoHoaTenbcTBe? KakoBbl X OTIMYUTEIbHBIE OCOOCHHOCTH?

2)  Kakoe wumyiectBo SBISICTCS 0O0IIEH COOCTBEHHOCTBIO CYIIPYTOB,
KaKOBbl OCOOCHHOCTH TOJIb30BaHUA, BIAJeHUS W pacnopspkeHuss um? Kakoe
MMYIIECTBO OTHOCUTCSI K UMYIIIECTBY KaXKJIOI0 U3 CyNpyron?

3) Kakosa BO3MOYKHOCTh u 3 PeKTUBHOCTH MIPUMEHEHUS
CYILIECTBYIOUIETO  3aKOHOAATEIBHOTO  PEryJUpPOBaHUA TMPU  IPAKTUUYECKOM
pPacCMOTPEHUHU CYJaMHU peaibHbIX CIIOPOB O pa3jiesie UMYIIeCTBA?

OOmmii BRIBO TIO U3JI0KECHHOMY MaTepHaIy.

Wrtak, B Hacrosimiee BpeMsl CEMEWHOE 3aKOHOAATEIbCTBO, PETYIUPYIONIEE
MOPSIAOK pa3fena MUMYIIEeCTBa CYNPYroB W TMOPSAOK ONpENeNieHUusl J0JeH,
JIOCTaTOYHO TMpOOEbHO, B CBA3M C 4YeM Hyxzaaercs B jaopabotke. [lpu
COBEPIIICHCTBOBAHUH MpPaBOBBIX  HOPM JOJIKHA OBITh  THIATEIHHO
MpoaHAIN3UpPOBAaHA  HAKOMMBIIAsicA  CyneOHass  NpakTUKa  [PUMEHEHUs

HCCICAYCMBIX HOPM, a TaAKIKC BBIBOAbI YUCHLIX-IIPABOBCIOB.
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3AKJIIOYEHUE

CylIHOCTh 3aKOHHOTO peXUMa MPEIoyiaraeT COYETaHHUE pexUMa oO0mIeH
COBMECTHOW COOCTBEHHOCTH Ha UMYIIECTBO, HAXKUTOE CYIIPyraMu B repuoj Opaka,
C PEXXUMOM pPa3JeIbHON COOCTBEHHOCTH HA OTAEIbHBIE BUbI UMYIIIECTBA.

JIeHlCTByIOIIEE CEMEMHOE 3aKOHOJATENbCTBO B YAaCTH, PETYJIUPYIOLICH
MOPSAIOK pasjena HMYIIECTBA IMPU 3aKOHHOM PEXKHME, HECOBEPIIEHHO H
HYK/Ia€TCSl B CYIIECTBEHHBIX JOPAOOTKaX.

Tak, B 3aKOHOJATENILCTBE HE YCTAHOBJICH MOPSAIOK OMPEACIICHUS CYIbObI
JIWYHBIX JICHEXKHBIX CPEICTB CYHNPYTrOB, KOTOPbIE MMEIU MECTO J0 BCTYIUICHUS B
Opak. B cBsi3u ¢ 3TUM BO3HHMKAIOT MPOOJIEMBbI OMNPEACIICHUS MPUHAICHKHOCTU
MMYIIECTBA, MPUOOPETEHHOTO0 B MEpHoa Opaka, €ciau OJUH U3 CYINpPYyroB
YTBEPKIAET, YTO OHO OBLIO MPHUOOPETEHO Ha €ro JIMUHbIE JoOpauyHble COEepPEeKEHUSI.

OTaenbHOM HOPMOM B 3aKOHOJIATENILCTBE, IO MHEHHUIO aBTOPA, TOJKEH OBIThH
pEILIEeH BONPOC O MPHUHAIJIEHKHOCTH JApOB MEXKAY Cynpyramu. B cBs3u ¢ 3TUM
npennaraercss ononHuTh c¢T. 36 CK P® myHkrtom 1.1, KOTOpyrO HU3JIOXKHUTH B
cieayromeit penakuuu: «MMmyiecTBo, KOTOpoe OBLIO TMOJY4€eHO OJHUM U3
CylpyroB B Jap OT JPyroro cCymnpyra B Mepuoj; Opaka, SIBISETCS COBMECTHO
Ha)KUTHIM UMYIIECTBOM U MOJJICKUT pa3/ieNly HapsiAy ¢ HHbIM UMYILIECTBOMY.

[IpoGenoM B 3aKOHOIATEIBCTBE SBIISETCS OTCYTCTBUE TOJIKOBAHUS MMOHSATHS
«pPOCKOIIIb», KOTOpoe ucmnoiib3yercss B m. 2 cT. 36 CK P®. B cBsizu ¢ 3TuM
YKA3aHHYI0 HOPMY MPEIAraeTcs AOHOJHUTH CIHEAYIOIIHUM IPEIIOKECHUEM:
«OTHeceHue Bellell K MpeaMeTaM POCKOIIM OCYIIECTBISETCS CYIOM C YYETOM
MaTepUabHOrO TOJIOKEHUS CYNPYTrOB B MEPHOJ Opaka, OLIEHKHU OOLIEel CTOUMOCTH
COBMECTHO Ha)KUTOT'O UMYIIIECTBA U UHBIX UMEIOIINX 3HAYEHUE 0OCTOSITEIILCTBY.

Kpome Toro, He pelieH BOIPOC Ha 3aKOHOJATENIBHOM YPOBHE O IPOLEAYPE
ONpeNeNieHus] JIMYHOIO BKJIaJga cynopyra B o0O0IIee UMYIIECTBO, MOCPEICTBOM
KOTOPOTO OBUIM  COBEPIIEHBI  CYIIECTBEHHBIE HEOTIEIUMBIC  YIyUIICHUS.

OTCyTCTBYIOT COOTBETCTBYIOIIME MOsicHEHUs U 0T BepxoBHoro Cyzna P®. Ha nam
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B3IJIs7,, HEOOXOAUMO pa3paboTaTh yNOMSHYTYIO MpOLENYypY, T.K. B HacToslIee
BpEMsI IPUMEHECHUE ATOM HOPMBI 3aKOHOIATENIHCTBA HA MPAKTUKE 3aTPYAHUTEIBHO.

He conepuT AOMKHOTO MPAaBOBOTO PETYJIUPOBAHUS M BOMPOC 00 00IIeM
pasaene JoaroB cynpyroB. Eciam BO BceX cUTyalusXx OPUMEHSTH Ty HOPMY,
KoTopasi 3akpemiena ceroanss B CK P®, To pemieHust cygoB B OOJIBIIMHCTBE
ciay4yaeB OyayT HecIpaBeIJMBBIMU. B CBsI3M ¢ 3TUM mpenasiaraercs IOMOJIHUTH CT.
39 CK PO nyHKTOM 4, KOTOPBIN U3J0KUTH B clieayromnien pegakunu: «Cyn Brpase
OTCTYIHUTH OT COOJIIOJIEHUS] MPUHLUIA TPONOPIHUOHATIBHOCTA MPHU OMNpPEIeIICHUU
MPUHAJJICKHOCTH JIOITOB KaXKJIOMY M3 CyNpYroB HPH PacTOp:KeHUU Opaka, eciiu
MOCYUTAET, YTO C YYETOM KOHKPETHBIX >KM3HEHHBIX OOCTOSATENIBCTB OJIHOMY W3
CyNpyroB BEPHYTh TaKOU N0OAT OyAET Jeryey.

[IpencraBnsercs, 4TO yCTPAaHEHUE YKA3aHHBIX HEJOCTATKOB JEHCTBYIOLIETO
CEMENHOI0 3aKOHOJATENBCTBA C YYETOM M3JI0KEHHBIX PEKOMEHIALNN PUBEAET K
€IMHOOOpa3HOMY TPUMEHEHHUI0 €ro HOpM, a TaKke K UuX [PaBUIBHOMY

TOJIKOBAHHUIO.
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PE®EPAT

JlumioMHas paboTa mpeacTaBieHa Ha 53 JuCTaxX MaIIMHOMHUCHOTO TEKCTa.
CHnrCcoK HCIOJb30BaHHBIX ICTOYHUKOB BKJIIOYAET 34 MCTOYHUKA.

KnroueBbie cioBa: 3aKOHHBIM PEXUM HMYIIECTBA, pa3feil HMYIIECTBa
CyIpyTOB, OIpeJelIeHNEe MPUHAJICKHOCTH UMYIIECTBA, OMPEACICHUHN I0JIeH TpHu
pasjelie UMyIecTBa.

Annotanusa. CTaTUCTHKA TPOJODKUTEILHOCTH OpakoB yKas3blBaeT Ha
MpEeBAIMPOBAHUE CIIYYaeB pPacTOPKEHUS OpPaKoB, pe3yJIbTaTOM KOTOPOTO SIBIISIETCS
pasaen COBMECTHO HaXKUTOTO umyltiecTBa. [Ipuuem pexxuM UMyIecTBa Cyrnpyros B
coBpeMeHHOM Poccum mpenmyniecTBEHHO 3aKOHHBIM. [l03TOMYy HaA ceroaHsuHuN
JIeHb TPOOJIEMBI TMPABOBOI'0 PETyJIUPOBAHUS 3aKOHHOTO pPEXHUMa HMYIIECTBA
CyNpyroB akTyallbHbI M TPEOYIOT CBOEro pa3peuieHus, MpexIae BCEero, myTeM
COBEPIICHCTBOBAHUS 3aKOHOAATEIHLCTBA B JaHHOM cdepe.

OOBEKT WuCCIAeOBaHUA: TPABOOTHOIIEHUS COBMECTHOW COOCTBEHHOCTH
cynpyros. IIpeaMeT nucciienoBaHus: HOpMaTUBHO-TIPABOBBIE aKThI, PETYJIUPYIOITHE
MPABOOTHOIIICHUSI CYIIPYTOB B paMKax 3aKOHHOT'O pEKMMa UMYILECTBAa CYIpPYyTOB,
MpaBONPUMEHHUTEIbHAS TMpakThKa. Lleab: BBIIBUTH MPOOJIEMBI  MPABOBOTO
peryJIMpoBaHMs 3aKOHHOTO PeXHMMa UMYIIECTBA CYNPYTOB.

3agaun  MCCIEIOBAaHUS: WCCIEA0BATh IOHSTHE, CYIIHOCTh 3aKOHHOTO
peKUMa MMYIIECTBA CYIIPYTrOB M OCOOCHHOCTH PETYJIMPOBAHUS MPABOOTHOIICHHUM
CYNpPYTrOB; BBIIBUTH ITPOOJEMBI OTHECCHHS MMYIIECTBA CYNPYroB K COBMECTHOM
COOCTBEHHOCTH CYNPYIOB MU K COOCTBEHHOCTH KaXXJOTO W3 CYIPYroB U
omnpeeseHus J0JIeH IpU pa3jiesie COBMECTHOM COOCTBEHHOCTH CYIIPYTOB.

B pabGorte aBTOpOM mMpOBEIEH KOMIUICKCHBIM aHaJIM3 IMPAaBOBBIX HOPM 00
ONpeAeICHUN MPUHAIJICKHOCTH MMYIIIECTBAa OJHOMY W3 CYINPYroB W MpPU3HAHUU
€ro COBMECTHON COOCTBEHHOCTBIO, a TaKXKe 00 ONpeACcICHUHU JOJICH IpH pas3jese
UMYyIIECTBA TIpU  3aKOHHOM pexume. Ha ocHOBe aHanuza  aBTOPOM
chopMyJIMpOBaHBl ~ PEKOMEHJAIMH,  MPEJCTaBIsSIONMe coOOl  BHECEHHE

KOHKPETHBIX U3MEeHEHUU B HOpMbI CK PO.
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